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A novel question of constitutional law was 
involved in the effort, on the part of the State 
of Indiana, to restrict the use of Indiana 
natural gas to that State, which has just been 
frustrated by a decision of its Supreme Court. 
Some time ago a number of capitalists formed 
the project of piping natural gas from- Indi- 
ana to {the large cities, in other States, and 
with that object in view acquired a consider- 
able amount of gas territory. The legisla- 
ture of Indiana thereupon passed an act 
making it unlawful for any corporation or 
person in the State to deliver natural gas 
outside of the State except to cities situated 
on the line of the State, and providing that 
any corporation or person guilty of a viola- 
tion of the act should forfeit all of their or 
his gas pipes laid within the State of Indiana. 
The validity of this act was contested in a 
suit brought in one of the State Circuit Courts, 
which rendered a decision holding tbe act 
unconstitutional, as vivlating the provison of 
the United States Constitution giving Con- 
gress the power to regulate commerce be- 
tween the States. This decision has now been 
affirmed by the Supreme Court of the State 
on the same ground on which the court below 
based its judgment. The decision is cer- 
tainly consonant with reason and sound 
sense, no matter how injurious may be its 
results to the State of Indiana, and if we re- 
member aright, the latter was the main argu- 
ment advanced by those who sought to up- 
hold the law, though, it was also ingeniously 
contended by them, that commerce means 
only traffic in commodities which may be de- 
tached from real estate, and that natural gas 
being the product of a mine, and therefore 
of real estate, cannot be wholly detached 
from the mine until it leaves the pipes, and 
therefore, while flowing through them, is not 
an article of commerce within the inhibition 
of the National Constitution. 





Trests and organizations of like character 
have received another blow in the affirmance, 
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by the General Term New York Supreme 
Court, of the decision of Judge Barrett, ren- 
dered early this year, in the suit brought to 
test the legality of the sugar trust, adversely 
to the trust. The suit was brought by the 
Attorney General against the North River 
Sugar Refining Company, asking for the for- 
feiture and dissolution of its charter, which 
order was made by Judge Barrett. Judge 
Daniels, who writes the opinion of the Gen- 
eral Term, holds that the company, by trans- 
ferring its business and property to the trust, 
and thus giving the management of its affairs 
to a body of men differing entirely from that 
designated by the statutes, offended against 
the law under which it was created. In order 
to dispose of the case, however, the court 
said it was not necessary to consider solely 
what had been done by the company itself. 
The purposes and the action of the associa- 
tion or combination into which the company 
had entered might be examined into to de- 
termine whether or not that combination was 
lawful. In making this examination the court 
passes upon the main question involved in the 
cases against the Sugar Trust, namely, 
whether the members of the Trust, can be 
held guilty of conspiracy on the ground that 
they have combined to commit acts injurious 
to trade or commerce. The court finds that 
it was a leading object of the Trust to secure 
by substantial organization the control for an 
indefinite period of time of the sugar busi- 
ness, that it must be supposed that it was in- 
tended to use that control for the pecuniary 
benefit of the association, and that the direct 
and usual way in which that is accomplished 
is by the advancement of prices of the com- 
modities manufactured and sold, in the way 
of the business whose control it thus secured. 
A jury, the court says, would be justified in 
concluding from the Trust agreement and the 
other evidence in the case that the governing 
object of the association was to promote its 
interests and advance the prosperity of the 
association by limiting the supply when that 
could properly be done and advancing the 
prices of the products produced by the com- 
panies. Where such appears to be the case, 
the court holds, the association, or arrange- 
ment, or whatever else it may be called, hav- 
ing for its objects the removal of competition 
and the advancement of prices of necessaries 
of life is subject to the condemnation of the 
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law, by which it is denounced asa criminal en- 
terprise. As regards the particular defendant 
in the case, the North River Sugar Refining 
Company, the court holds that it has not only 
entered into an unlawful combination, but has 
in so doing renounced and abandoned its own 
duties and subverted its own franchises, thus 
rendering it liable to the order annulling its 
charter. 

It can hardly be said, that the affirmance 
of Judge Barrett’s opinion occasions any sur- 
prise, and there can be but little doubt that 
the Court of Appeals will take the same view 
of the controlling question at least, namely, 
that as to the illegality of a corporation, as 
such, entering into a contract purporting to 
deprive itself of its corporate powers, and sur- 
rendering to others than its statutory officers 
the control of its affairs. It is the irony of fate 
that what was considered by the organizers 
of the scheme as its essential feature, namely : 
that all the partners or associates in the trust 
should be corporations, is the very feature 
which forms the tenable ground of its con- 
demnation by the courts. 








NOTES OF RECENT DECISIONS. 


A question of preferences given by insolv- 
ent corporations came before the Supreme 
Court of Ohio, in Rouse v. Merchants’ Na- 
tional Bank, 22 N. E. Rep. 293. There it 
was held that a corporation for profit, organ- 
ized under the laws of that State, after it has 
become insolvent and ceased to prosecute the 
objects for which it was created, cannot, by 
giving some of its creditors mortgages on 
the corporate property to secure antecedent 
debts, without other consideration, create 
valid preferenees in their behalf over the 
other creditors, or over a general assignment 
thereafter made for the benefit of creditors. 
The court says: 


It is now firmly established that the property and 
assets of a corporation are a trust fund for the pay- 
ment of its debts, especially in case of its insolvency. 
Since the case of Wood v. Dummer, 3 Mason, 311 where 
Mr. Justice Story is said to have first formulated the 
doctrine, it has been generally accepted, and is sus- 
tainest by the highest authority. Mr. Justice Swayne 
announces it with great cleverness in Sanger v. Upton, 
91 U. S., 56, 60, as follows: “The capital stock of an 
incorporated company is a fund set apart for the pay- 
ment of its debts. Itisa substitute for the personal 
liability which subsists in private copartnerships. 





When debts are incurred a contract arises with the 
creditors that it shall not be withdrawn or applied, 
otherwise than upon their demands, until such de- 
mands are satisfied. The creditors have a lien upon 
itin equity. If diverted, they may follow it as far as 
it can be traced, and subject it to the payment of their 
claims, except as against holders who have taken it bona 
Jide for a valuable consideration, and without notice. 
It is publicly pledged to those who deal with the 
corporations for their security.”” In Curran v. State, 15 
How. 312, Mr. Justice Curtis said on the subject: “The 
capital and debts of banking and other moneyed cor- 
poration constitute a trust fund and pledge for the 
payment of creditors and stockholders, and a court of 
equity will lay hold of the fund, and see that it be 
duly collected and applied.’’ And in Upton v. Tribil- 
cock, 91 U. S. 47, Mr. Justice Hunt thus lays down the 
doctrine: ‘*‘The capital stock of a moneyed corpora- 
tion is a fund for the payment ofits debts. Itisa 
trust fund, of which the directors are the trustees. 
It is a trust to be managed for the benefit of its share- 
holders during its life, and for the benefit of its cred- 
itors in the event of its dissolution. This duty isa 
sacred one, and cannot be disregarded. Its violation 
will not be undertaken by any just-minded man, ana 
will not be permitted by the courts.’”’ The doctrine is 
sustained by many authorities. 2 Story, Eq. Jur., Sec. 
1252; 2 Pom., Eq. Jur., Sec., 1046; Tayl. Corp., Secs. 
654, 655; Taylor v. Exporting Co., 5 Ohio, 165, where 
the opinion of Mr. Justice Story in Wood v. Dummer, 
supra, is quoted with approbation; and it is more 
distinctly announced in the later case of Goodin v. 
Canal Co., 18 Ohio St. 182, where it is said to be “well 
settled that the property of a corporation is a trust 
fund in the hands of its directors for the benefit of its 
creditors and stockholders.” 

It being established that the corporate property is a 
trust fund for the benefit of the corporate creditors, 
it follows that, after the insolvency of the corporation 
is ascertained, and the objects of its creation are no 
longer pursued, the managing board of directors then 
having the custody of the property become trustees 
thereof for the creditors, and this relation necessarily 
forbids any discrimination between the beneficiaries 
in the distribution or application of the fund. The 
due execution of the trust demands absolute impartial- 
ity towards the cestuis que trustent. They must be 
treated alike, and no preference can be made among 
them without a direct violation of the duties arising 
from the relation. It would seem clear that if the 
corporate property constitutes a fund for the cred- 
itors, it is as much so for one creditor as another, and 
that the directors in possession are without authority 
to dispose of it in disregard of the rights of any cred- 
itors. They can no more discriminate between creditors 
in such case than they could, before the insolvency of 
the corporation, between the shareholders.. The 
object for which the corporation was created being 
no longer prosecuted, and the occasion for the exer- 
cise by the board of directursof the power of control 
and disposition of the property for such purpose hav- 
ing ceased, there remains no purpose tv which its assets 
can lawfully be devoted, except to the payment of the 
debts. In equity the corporate property becomes the 
property of the creditors, and their equities are equal. 
Every creditor who became such by parting with his 
money, property, or other thing of value to the cor- 
poration contributed to the accomplishment of its pur- 
poses, and augmented its corporate fund; and, when 
the fund isno longer demanded for the purposes of 
the corporation, the rights of the creditors become 
fixed instantly and equally, for each, having contrih- 
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uted to the common fund, has an interest in it, in 
proportion to his claim, equally with every other 
creditor. This interest is sometimes called the equita- 
ble lien of the creditor on the corporate property, 
which enables him to follow it, even after it has left 
the hands of the directors, wherever it can be found, 
except in the possession of bona fide purchasers for 
value, and subject it to the payment of the corporate 
indebtedness. It would seem to result as a necessary 
consequence that insolvent corporations which have 
ceased to carry on business cannot, by pledge or 
mortgage of their property to some of their creditors 
in payment or security of antecedent debts, without 
other consideration, create valid preferences in their 
favor over others. To admit their right to do so, 
would be inconsistent with the well-settled doctrine 
of their trust relations with the creditors and share- 
holders;—a doctrine so just and equitable, and resting 
upon principles so clear and satisfactory, that the 
more recent writers on the subject accord to it their 
unqualified indorsement. 


In the last edition of Taylor on Private Corporations 
itis said: ‘‘When a corporation becomes insolvent, 
the duty of its directors towards its creditors becomes 
even stricter and more imperative; for, under such 
circumstances, the rights of creditors are paramount, 
and it has become probable that they will be somewhat 
damaged; and the plain duty of directors who vontrol 
the funds from which corporate debts are paid is to 
see that the loss is as small as possible. Moreover, 
since, upon the insolvency of the corporation, the 
rights of unsecured creditors are equal, it would seem 
to be unlawful, evenin the absence of a statute ex- 
pressly forbidding it, for directors to make prefer- 
ences among them” Section 759. And in section 668 
itis further said: ‘*To allow an insolvent corpora- 
tion to make an assignment of its property, giving pref- 
erences to a portion of its creditors over the others, is 
unjust, as well as utterly repugnant to the doctrine 
that corporate property is a trust fund, on the credit 
of which persons contract with the corporation. If 
such property constitutes such a fund, it is clearly 
held in trust for the benefit of one creditor just as 
much as another; and to prefer one creditor to an- 
other is evidently beyond the authority of the trustee. 
This view is far from being unsupported by direct 
authority.”” Mr. Morawetz, in his excellent work on 
Private Corporations, referring to the cases which 
hold that corporate preferences are valid, says: ‘*This 
doctrine, in the opinion of the writer, is wholly inde- 
fensible on principle. The capital provided for the 
security of the creditors of a corporation is a fund 
held for the benefit of all the ereditors equally. That 
the unsecured creditors of a corporation are entitled 
to an equal distribution of the common security has 
often been recognized by the courts of equity in ad- 
justing the rights of creditors among themselves, and 
in relation to the company’s shareholders. Aftera 
corporation has become insolvent, and has ceased to 
carry on business, the rights of its creditors become 
fixed. If the corporation, whose assets are not suf- 
ticient to satisfy all of its creditors in full, can prefer 
certain creditors, leaving others unpaid, this must be 
by virtue of a power reserved by implication to the 
company and its agents. But this power cannot justly 
be included in the general powers of management 
which a corporation must necessarily possess over its 
property in order to carry on its business and 
further the purposes for which the company was 
formed. The purposes of a corporation are not fur- 
thered .n any manner by giving it or its agents the 





power, after the company has become inscivent, and 
has ceased to carry on business, and after its share- 
holders have lost their interests in the corporate es- 
tate, to prefer a portion of the creditors, according to 
interest or mere whim, and to pay their claims in full, 
leaving the others wholly without redress. The doc- 
trine that an insolvent corporation may prefer cer- 
tain creditors at the expense of others seems to have 
been first started in Catlin v. Bank, 6 Conn. 233, a 
case in which the fundamental rule that the assets of 
an insolvent corporation constitute a trust fund 
pledged for the security of creditors was denied. It 
is a doctrine which is at variance with the whole 
theory of the law concerning the rights of creditors of 
insolvent corporations, and is contrary to the plainest 
principles of justice.” 2 Mor. Priv. Corp. § 808. And 
in a very recent work on Insolvent Corporation it is 
said: ‘The practical working of the rule sustaining 
corporate preferences is monstrous. The unpreferred 
creditors have only a myth or a shadow left to which 
resort can be had for payment of their claims; a soul- 
less fictitious, unsubstantial entity that can be neither 
seen nor found. The capital and assets of the corpo- 
ration, the creditors’ trust fund, may, under this rule, 
be carved out and apportioned among a chosen few, 
usually the family connections or immediate friends 
of the officers making the preference. This rule of 
law is entitled to take precedence among the many 
reckless absurdities to be met with in the cases affect- 
ing corporations as being a manifest travesty upon 
natural justice.» Wait, Insoly. Corp. § 162. ‘‘Else- 
where we have deprecated the right which is recog- 
nized in a number of cases, of insolvent corpora- 
tions to make preferential assignments. It would 
seem to be an idie waste of words to designate the 
capital and assets of a corporation as a trust fund for 
the benefit and security of creditors in the event of 
dissolution of insolvency, if one of the first principles 
of the law of trusts—equality of distribution—could 
be openly violated, and the effects of the bankrupt 
company apportioned among afew.” Id. § 654. 
Without extending the discussion, we are of opinion 
that, when a corporation for profit, organized under 
the laws of this State, becomes insolvent and ceases to 
carry on business or further pursue the purposes of 
its creation, the corporate property constitutes a trust 
fund for the equal benefit of the corporate creditors, 
in proportion to the amounts of their respective 
claims; and that it cannot then, by pledge or mort- 
gage of the property to some of its creditors as secu- 
rity for antecedent debts, without other consideration, 
create valid preferences in their behalf, over the other 
creditors, or over an assignment thereafter made for 
the benefit of creditors. Instead of the individual li- 
ability of the stockholders being a ground of objection 
to this conclusion, it furnishes an additional reason in 
its support. It is well settled that the corporate 
property is the primary fund for the payment of 
the debts of the corporation, and the statutory liabil- 
ity of the stockholder is a security to be resorted to only 
when the payment of its debts cannot be enforced 
against its property; and it was held in Harpold y. 
Stobart 22 N. E. Rep. 637, that stockholders, who 
have assigned their stock to an insolvent assignee, are 
liable for only such portion of the debts, existing 
while they were such stockholders, as is equal to the 
proportion which their stock bears to the stock held 
by all stockholders liable for the same debts. Admit 
the power of the board of directors of an insolvent 
corporation to make preferences among it creditors, 
and it must follow they may prefer any they ma 
choose to select for that purpose. This would b” 
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wholly inconsistent with the trust relation subsisting 
between the directors and shareholders, for, since dif- 
ferent stocknolders, or classes of stockholders, may be 
liable for different debts, and not all for the same 
debts, if the directors could apply the corporate 
property to some of its debts, leaving others entirely 
unprovided for, they would be at liberty to select 
the debts for which particular stockholders alone 
were liable, and appropriate all of the property to 
their satisfaction, leaving the other stockholders to re- 
spond to the full extent of their statutory liability for 
the remaining debts. The directors would in this way 
be enabled to apply the whole corporate property to 
their own exoneration. Whether an insolvent cor- 
poration, which is still a going concern, and in good 
faith engaged in the prosecution of its business, may 
borrow money, or contract, or procure an extension 
of other bona fide indebtedness, and convey or pledge 
the corporate property in security theieof, is a ques- 
tion not involved in this case, and upon which we 
here express no opinion. 


Tue liability of carriers of passengers 
selling a through ticket beyond its own 
terminus and over connecting’ roads, was 
considered by the Supreme Court of Texas, 
in Harris v. Howe, 12 S. W. Rep. 224. 
There it was held that where defendant sells 
plaintiff a first-class railroad ticket over its 
own and other lines, containing a provision 
that in selling the ticket defendant acted only 
as agent, and was not responsible, beyond its 
own lines, plaintiff cannot recover against 
. defendant for being ejected from a first-class 
car, and being compelled to travel in a 
smoking car on one of the other lines. The 
court says: 

The question of the liability of a railroad selling a 
through ticket beyond its own terminus, and over 
connecting roads, has been much {discussed, and dif- 
ferent opinions have prevailed. The same question 
has arisen with regard to the liability of the receiving 
company for freight shipped beyond its own terminus 
over connecting lines of transportation, but the exist- 
ence of such liability seems now too firmly established 
to justify further discussion. There exists respectable 
authority to the effect that a distinction exists in this 
respect between the carriage of goods and of passen- 
gers. Hutch. Carr. 464; 2 Redf. R* R. 318. Other 
authorities hold that there are no substantial distine- 
tions between the rules governing the two subjects. 
Quimby v. Vanderbilt, 17 N. Y. 3138. In principle we 
can see no distinction. It has been contended that 
it is ultra vires for railroad corporations to contract to 
earry beyond their own lines, but the great weight of 
authority unquestionably is that, however that may 
’ be, the carrier that engages in such an undertaking is 
estopped from denying its obligation to perform it. 
In Hutchinson on Carriers (page 117) it is said with 
regard to the carriage of goods: “It is universally 
conceded that he may bind himself by an express con- 
tract to carry to any distance or to any destination, 
whether the carriage can be accomplished by his own 
means of conveyance, upon his own route, or will re- 
quire the employment of agents or subsidiary carriers 
beyond it. In this respect he may bind himself to the 
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Same extent as other contracting parties, even to the 
performance of impossibilities, if he will.”? The obli- 
gation to convey passengers over its own line not only 
exists as a public duty, independently of any contract 
to do so, but from considerations of public policy it 
cannot even be modified by contract so as to exempt 
the carrier from the duty to protect the passenger 
from consequences of negligence of its agents and 
servants. Railway Co. v. McGown, 65 Tex. 640. Be- 
yond its own line,a different rule in some respects 
prevails. It is only because the carrier has voluntarily 
contracted to do so that it can be required to transport 
a passenger over any other than its own line; and it 
results that like other contracting parties, it may de- 
fine the terms and limit the extent of its undertaking 
over other lines, insomuch as may be required to leave 
upon them the responsibilities of their own negligence. 
The case of Railroad Co. v. Schwarzenberger, 45 Pa. 
St. 208, was for the recovery of damage for the loss of 
baggage. The ticket sold by defendant to the passen- 
ger contained a stipulation as follows: ‘In selling this 
ticket for passage over roads west of Pittsburgh the 
Pennsylvania Railroad Company acts only as agent for 
the western lines, and assumes no responsibility west 
of Pittsburgh.” The court says: “The defendants are 
not common carriers except between Philadelphia and 
Pittsburgh. They were under no obligation to carry 
plaintiff beyond the termination of this route or to 
transport his luggage. It is true they received the 
fare for the whole distance from Philadelphia to Cincin- 
nati and, if that wereall, it might raise a presumption 
of an agreement to carry over the entire route between 
the two cities. But contemporaneously with the re- 
ceipt of the fare and as evidence of the contract with 
which they entered they gave tothe plaintiff a ticket 
informing him that they assumed no responsibility for 
his carriage, and, of course, for the carriage of his 
baggage, beyond Pittsburgh. They notified him that 
they acted only as agents for the carriers whose route 
extended west from Pittsburgh, and not at all for 
themselves. With this express disclaimer of personal 
liability, there is no possibility of implying an engage- 
ment. Itis not to be doubted that the defendan s 
could act as agents for a connecting railroad line, and 

if they could, the contract for carriage between Pitts- 
burgh and Cincinnati was with the principals of de- 
fendants, and not with themselves. Their own en- 
gagement vas performed when they had transported 
plaintiff to Pittsburgh, and delivered his baggage to 
the carriers on the connecting railroad beyond, leading 
to Cincinnati. * * * A carrier * * * may not 
release himself from responsibility for want of ordi- 
nary care. Here, however, was no attempt by de- 
fendants to limit their responsibility as common car- 
riers. There was nothing more than an express 
refusal to assume an additional and unusual liability, a 
careful guarding against the implication of a contract, 
which, without the notice, might have arisen from the 
fact that the passage money for the entire distance to 
Cincinnati was here received. * * * This is the 
whole case. The plaintiff breaks down in the begin- 
ning. He fails to prove that these defendants contracted 
to carry him and his baggage beyond Pittsburgh. 
His remedy, therefore, is not against them, but against 
the company which undertook for that portion of the 
route upon which the carpet-bag was lost.’? It is 
equally clear in the case before us that the defendant’s 
liability for negligence was by the express terms of 
the contract confined to its own line, and that it made 
the contract for the transportation of the passenger 
over the line where the alleged wrong was committed 
only as the agent of the corporation operating such 
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line; and we conclude that, not being bound by its 
charter as a public carrier, or by contract, express or 
implied, to transport the plaintiff over the Illinois 
Central Railroad, the defendant was not liable in this 
action, and the court properly so charged the jury. If 
any negligence of the defendant in issuing the ticket 
had been the proximate cause of the wrong to plantiff, 
the rule would be otherwise. 


An interesting question as to the right to 
affect a written contract of sale by evidence 
of fraudulent representations, came before 
the Court of Appeals of New York, in Mayer 
vy. Dean, 22 N. E. Rep. 261. There it was 
held that, while a written contract for the 
sale of goods by sample cannot be shown by 
oral evidence to be made with warranty 
when none is set out in the contract, the 
statements of the broker falsely recommend- 
ing the quality of the article are admissible to 
show that the sale was fraudulently pro- 
cured. The court says: 

The case shows that the defendants on the trial of- 
fered to prove that the broker making the contract for 
the plaintiff represented that the seed proposed to be 
sold was clean and free from impurities. This evi- 
dence was objected to by the plaintiff, and excluded 
by the court, upon the ground that it tended to vary, 
enlarge, and contradict the contract of sale. To this 
decision the defendants excepted. There can be no 
question about the correctness of this ruling if the evi- 
dence merely tended to establish a warranty different 
from that expressed in the contract. The contract by 
its terms secured to the defendants a right to have the 
bulk of the goods sold correspond as to quality and 
appearance with the sample (Hargous v. Stone,5 N. 
Y. .73; Beirne v. Dord, Jd. 95), and the defendants 
were precluded by well-settled rules from showing by 
parol a more enlarged or different contract. The offer 
in this case, however, went further than this, and 
tended to show that the contract itself was procured 
by fraudulent representations. The representations 
attempted to be proved related to the character and 
quality of the thing offered for sale, and was material 
upon one of the defenses set up in the answer. The 
manifest tendency ofsuch a representation was to throw 
the purchaser off his guard, and lead him to forego an 
examination which he might otherwise make. Under 
the evidence in this case it cannot be assumed, as mat- 
ter of law, that these defects were visible or known to 
the purchaser, and it therefore became a question for 
the jury to determine whether the defendants were, 
in fact, deceived by the representation. This evidence 
was expressly offered for the purpose of showing 
fraud, and we think it was competent upon that issue. 
Hall v. Erwin, 66 N. Y.649; Johnson v. Hathorn, 2 
Abb. Dec. 465; Mead v. Bunn, 32 N. Y. 275. Whether 
the defect was invisible, and the defendants were in 
fact deceived, relying upon the representation, and 
omitted to make such an examination of the seed as 
they might otherwise have made, would be for the 
jury to determine upon all the evidence. Day v. Pool, 
52 N. Y. 416. There is no doubt as to the general rule 
that toacertain extenta principal is bound by the 
representations of his agent made in effecting a sale of 
property. Such an agent must be presumed to possess 
authority to make such representations in regard to 





its quality and condition as usually accompany 
such transactions, and his principal cannot receive the 
fruits of such a bargain without adopting the instru- 
mentalities employed by his agent in bringing it to a 
consummation. Bennett v. Judson, 21 N. Y. 238. 

In an action between vendor and vendee, knowledge 
possessed by either the principal or the agentis re- 
spectively imputable to each other, and an agent 
whose principal has knowledge of latent defects in 
property proposed to be sold cannot honestly repre- 
sent toits intending purchaser that it is free from 
such defects. It is well settled in this State that a 
principal cannot retain the benefits of a contract ob- 
tained through the misrepresentations of his agent, 
even though the principal was ignorant of the repre- 
sentation and really intended no fraud. It was held 
in Bennett v. Judson, 21 N. Y. 238, that a vendor of 
land is responsible for material misrepresentations in 
respect to its location and quality, made by his agent 
without express authority; and, in the absence of any 
actual knowledge by either the agent or the principal, 
whether the representations were true or false. In 
Hathaway v. Jobnson, 55 N. Y. $6, the court said: 
“The authority of the agent to make the contract for 
the purchase of the malt is not denied, and the rule is 
stated by Mr. Justice Story (Story Ag. § 154) that 
where the act of the agent will bind the principal, then 
his representations, declarations, and admissions re- 
specting the subject-matter will also bind him, if made 
at the same time and constituting a part of the res 
geste. That the principal is liable for the fraudulent 
conduct and representations of the agent, made in the 
course of his dealings for the principal, where the 
principal has received and retained the fruits of the 
fraud, is affirmed by the general current of authority. 
Hern v. Nichols, 1 Salk. 289; Cornfoot v. Fowke, 6 
Mees. & W. 358; Murray v. Mann, 2 Exch. 537; Ben- 
nett v. Judson, 21 N. Y. 2388. It is consonant with 
reason and justice that a principal should not be al- 
lowed to profit by the fraud of his agent; and,if he 
adopts the contract made in his behalf, although igno- 
rant of the fraud, he should be held liable to make 
compensation to the party injured by it.’? See, also, 
Sanford v. Handy, 23 Wend. 260; Griswold v. Haven, 
25 N. Y. 595; Railroad Co. v. Tyng, 63 N. Y. 653, In 
accordance with these views there should be a new 
trial. 


TuHat the common law disability of a 
married woman asserts itself in spite of lib- 
eral statutory enactment, is illustrated in the 
case of Haydock Carriage Co. v. Pier, 43 N. 
W. Rep. 502, decided by the Supreme Court 
of Wisconsin. There it was held that the 
Wisconsin statutes authorizing married 
women to hold, use, sell and dispose of real 
and personal property, and to engage in 
trade and business, and securing to them 
their individual earnings, do not authorize a 
married woman, who is a practicing lawyer, 
to bind herself by executing, as assignee for 
benefit of creditors, the bond required by 
law, and the assignment to her is void. The 
court says: 


It is unnecessary to cite authorities to support the 
proposition that a married woman could not, under 
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the rules of the common law, bind herself by such 
bond. Is there anything in our statute that has 
given a married woman the privilege of assuming 
this responsibility and subjected her to responsibilities 
against which the common law protected her? The 
immunity which the common law gave to the married 
woman of not being beund by her personal obligations 
was rather in the nature of a privilege and protection 
than of a disability, and this court, as well as all others, 
in giving construction to statutes which are intended 
to remove the disabilities of married woman, has been 
careful not to construe them so as to remove the pro- 
tection which the common law afforded; and it has 
only held that personal contracts shall bind the mar- 
ried woman when they relate to, and are necessary to 
protect herin the enjoyment of the benefits of the 
enabling statutes. These statutes having given the 
married woman the right to hold, use, sell, and dis- 
pose of real and personal property as though she were 
single, the court holds that she may bind herself by 
personal contracts in regard to such property. Soshe, 
having the power to engage in trade and business, 
may bind herself in respect to such trade and busi- 
ness. Conway v. Smith, 13 Wis. 125; Leonard v. Ro- 
gan, 20 Wis. 540; Beard v. Dedolph, 29 Wis. 136; Mey- 
ers v. Rahte, 46 Wis. 655, 658, 1 N. W. Rep. 353; Day- 
ton v. Walsh, 47 Wis. 113, 2 N. W. Rep. 65; Cramer y. 
Hanaford, 53 Wis. 8, 10N. W. Rep. 15; Bouck v. 
Enos, 61 Wis. 660, 21 N. W. Rep. 825; Krouskop v. 
Shontz, 51 Wis. 204,8 N. W. Rep. 241; Houghton v. 
Milburn, 54 Wis. 554, 12 N. W. Rep. 23, and 11 N. W. 
Rep. 517; Brickley v. Walker, 68 Wis. 563,32 N. W. 
Rep. 778. ‘These cases illustrate the extent to which 
this court has gone in holding the married woman li- 
able upon her personal contracts; but an examina- 
tion of them will show that the contracts by which 
she was held personally bound were all such as related 
to her individual property, orto her earnings, or her 
lawful business transactions. Previous to the statute 
which gave her the right to her earnings, she could 
not be held liable in an action at law in relation to 
matters which concerned her separate business. See 
Todd v. Lee, 15 Wis. 365; Meyers v. Rahte, 46 Wis. 
655, 658, 1 N. W. Rep. 353. The married woman in 
this State is stiil protected by the rules of the com- 
mon laws in all transactions which do not relate to her 
separate estate, her separate trade or -business, or to 
contracts relating to her personal services. Her li- 
ability upon a bond, note, or other contract which is 
not given or made by her in relation to the matters 
above stated, must be determined by the rules of the 
common law. Kavanagh v. O’Neill, 53 Wis. 101-105, 
10 N. W. Rep. 369; Petesch v. Hambach, 48 Wis. 
443 449,4 N. W. Rep. 565; Elliott v. Peirsol, 1 Pet. 
328; Bank v. Partee, 99 U. S. 325-330; Gosman y. Cru- 
ger, 69 N. Y. 87; Morse v. Toppan, 3 Gray, 411; Nor- 
ton v. Meader, 4 Sawy. 620-624; Caldwell v. Walters, 
18 Pa. St. 79; Dorrance v. Scott, 3 Whart. 313. That 
this rule extends to official, judicial, or other bonds, 
when such bonds are not executed, in proceedings re- 
lating to her separate estate, is also well established. 
Harris, in his work Contracts of Married Women, 
§ 299, says: ‘‘Generally, where her separate property 
is involved in litigation, and it becomes necessary, un- 
der the law or rules ofthe court, to execute judicial 
bonds, such as injunction bonds, replevin bonds, 
attachment bonds, appeal-bonds, bonds for cost, 
and the like, the power will be implied as a necessary 
incident to the protection or preservation of her 
separate estate. Except for such purposes, she 


cannot generally execute a bond.” 
While it is admitted that the law is as above stated, 





itis, however, insisted—First, that at common law 
a married woman could act as trustee; and, second, 
that under our statute she is authorized to act in the 
capacity of a trustee, and, asa necessary incident to 
her right to act as trustee, she can bind herself by 
executing the bond required by law to qualify her to 
act as such trustee. We think the authorities are 
clear that at common law a married woman was 
not a competent trustee in any case in which the law 
required, as a prerequisite to the power to act as 
trustee, the execution by the trustee of a personal 
bond for the faithful execution of such trust. * * * 

The other argument in favor of her poweris that 
the statutes regulating the rights of married woman, 
by a just construction, give her the right to become 
such trustee, and consequently the right to bind her- 
self personally by giving the bond required by law. 
It is claimed that such power is conferred by sections 
2343, 23845, Rev. St. 1878, which secures tothe married 
woman her individual earnings. It is said that secur- 
ing to her her individual earnings necessarily implies 
a right on her part to enter into business from which 
she may derive earnings; and that such construction 
of the statute has been approved by this court. See 
Brickley v. Walker, 68 Wis. 563-571, 572, 32 N. W. Rep. 
773, and cases cited in the opinion. Although this 
court has shown a disposition to give a liberal con- 
struction to the provisions of the statute which remove 
the burdens which the common law imposed upon 
married Woman, there has been no disposition to so 
construe the law as to take away the protection which 
such law gave to her in relieving her from liability on 
her personal contracts; and itis only when the re- 
moval of such protection as to her personal liability 
upon her contracts becomes necessary to the full en- 
joyment of her rights under the statute that she has 
been held capable of binding herself by a personal 
contract. See cases above cited. The statute which 
secures toa married woman her individual earnings, 
and which, by a most liberal construction, authorizes 
her to engage in the ordinary pursuits from which 
earnings may be derived, cannot, we think, be fairly 
construed to authorize her to assume the execution of 
official trusts, when the law requires that the person 
assuming such trusts shall execute a personal bond to 
secure the faithful performance thereof. Such con- 
struction would, as we think, be detrimental to her 
interests, rather than beneficial to them, and would 
subject her to burdens and liabilties against which she 
was protected by the common law. If chapter 68, 
Laws 1889, makes a married woman competent to as- 
sume the execution of every trust, and therefore, by 
implication, makes her competent to bind herself by 
the execution of any bond required by law to be exe- 
cuted by the trustee, it might be urged with consider- 
able force that the enactment of said chapter was 
another legislative declaration that such right to act 
as trustee did not exist in this State under the laws 
theretofore in force. 


Tue degree of proof required in a case of 
rape to justify conviction, and the distinction 
between an intention and an attempt to com- 
mit such a crime, is well stated by the Su- 
preme Court of Nebraska, in Johnson v. 
State, 43 N. W. Rep. 425. On the first point 
the court uses the following language: 


Upon such testimony as this it is difficult to see 
upon what ground the jury could find a verdict of 
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guilty. It is evident that they were misled, or al- 
lowed their prejudices to influence their action. The 
evidence required to authorize and sustain a convic- 
tion is not that the accused may be guilty, but it must 
reach that degree of certainty as to exclude reasonable 
doubt. This rule neither courts nor juries have a 
right to disregard. Every person is presumed to be 
innocent until proved to be guilty, and the degree of 
proof of guilt must be such as to render it morally 
certain that the accused committed the offense charged. 
In other words, to justify the laying of the heavy hand 
of the law upon a person, and branding him as a felon, 
and bringing disgrace upon him and his kindred, the 
proof must be of such a character as clearly to estab- 
lish his guilt, and it it falls below that it is not suffi- 
cient. In the case at bar, if we give the testimony of 
the prosecutrix its full force and effect, there is a fail- 
ure of proof of the degree of force necessary to consti- 
tute the offense. Neither is there proof of such an 
attempt as is contemplated by the statute. 

The court then quotes largely from the 
case of Hicks v. Commonwealth, 29 Cent. L. 
J. 305, as to the effect of an intention to 


commit a crime not carried out. 








REGISTRARS OF ELECTION. 





I. Qualifications of Registrars. 
IJ. Judicial and Ministerial Powers. 
III. Liability of Registrars. 
1. Damages against Registrars. 
2. Liability to Indictment. 
3. Mandamus of Registrars. 
4. Enjoinment of Registrars. 
IV. Effect of Registration. 
V. Irregularities in Registration. 


I. Qualifications of Registrars. —It is a 
fundamental maxim of constitutional law in 
most of the American States that no political 
or religious test shall be exacted as a quali- 
fication for holding office.' Nevertheless 
some States have declared that registration 
boards should be composed of members 
chosen from the leading political parties. 
The supposed object of such laws being to 
secure impartiality. In a leading case in 
Michigan such laws have been declared to 
be unconstitutional, the supreme court hold- 
ing that no political test can be required as a 
qualification for a registrar.? In Illinois the 


1It is not claimed that the States may not require 
such atest. Indeed, the constitution of New Hamp- 
shire down to the amendments of 1877, provided that 
no person should be eligible to the office of governor 
unless he was of the Protestant religion. The clause in 
the constitution of the United States that ‘no religious 
test shall ever be required as a qualification” for office, 
is not an inhibition on the States. 

2 Atty.-Gen. v. Board of Councilmen of Detroit, 55 
Mich. 181, 24 N. W. Rep. 887,55 Am. Rep. 675,9 Am. 
& Eng. Corp. Cases, 18; opinion of Chief Justice 





Supreme Court dissented from the reasoning 
of the Michigan case cited and held such a 
statute to be valid.* We think, perhaps, the 
correct doctrine is enunciated by the Su- 
preme court of Michigan. If we take notice 
of the current history of the country, we find 
during most campaigns at least, a half dozen 
political parties. To restrict registration 
boards to two or more favored parties to the 
exclusion of others, tends to abridge the 
rights of those belonging to parties thus de- 
prived of such representation. Registrars 
are properly qualified by taking and sub- 
scribing their oaths of office before any of- 
ficer authorized by law to administer oaths.‘ 

II. Judicial and Ministerial Powers.—Reg- 
istration officers derive their sole power and 
authority from the statutes, and whether 
they are judicial, quasi judicial, or ministe- 
rial officers, the authorities are not agreed.® 
In determining the qualifications of appli- 
cants for registration ; in revising, correcting 
and completing the registration lists; and in 
the performance of other statutory duties, 
the discretion conferred upon registration of- 
ficers should be limited. We cannot agree 
with some authorities, that registrars are 
judicial officers. They are neither judges 
nor judicial officers in the legal meaning of 
these characters. Duties frequently devolve 
on administrative and other ministerial of- 
ficers, an exercise of judgment and discre- 
tion, but it was never supposed that they 
thereby became judicial officers. In some 
States as in New York, the voter is the sole 
judge of his qualifications, and his conscience 
for that occasion takes the place of every 


Campbell in People v. Hurlbut, 24 Mich. 90-92. See 
Mayor of Baltimore v. State, 15 Md. 376,74 Am. Dec. 
572. 

8 People v. Hoffman, 116 Ill. 587,5 N. E. Rep. 596, 56 
Am. Rep. 793,11 Am. & Eng. Corp. Cases, 40. See In 
re Appointment of Supervisors of Election, 20 Blatch- 
ford, 18, where the question of party qualification was 
distinctly recognized. 

4 Hardesty v. Taft, 23 Md. 513, 87 Am. Dec. 584. 

5 That registration officers in the discharge of their 
duties are clothed with judicial or quasi judicial au- 
thority, consult Fausler v. Parsons, 6 W. Va. 486, 20 
Am. Rep. 431; Perry v. Reynolds, 53 Conn. 527, 3 Atl. 
Rep. 555, 13 Am. & Eng. Corp. Cases, 114; Keenan y. 
Cook, 12 R. I. 52; Bishop on Statutory Crimes (2d ed.), 
§ 806; Cooley’s Const. Lim. (5th ed.) 776. See United 
States v. Eagan (C. C. Ed.) Mo., 30 Fed. Rep. 495. 
That their functions are ministerial and clerical, and 
do not involve the exercise of judicial discretion, see 
Mincher v. State, 66 Md. 227,7 Atl. Rep. 451; Pike v. 
Megoun, 44 Mo. 491. 
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other tribunal. Ifthe qualifications of an 
applicant are doubted by the registrar, he 
should, unless the statute expressly empow- 
ers him to try and determine the question, 
admonish the applicant as to the point 
wherein he considers his qualifications doubt- 
ful, and if then the applicant persists, the 
registrar should administer tu him the oath 
and the responsibility is with the applicant 
and not with the registrar. Especially should 
this be the case where the oath involves any 
opinion or test of the belief of the applicant. 
Such an oath if taken should be conclusive 
upon the registrar. The only legitimate ob- 
ject of registration laws is to secure a correct 
list of actually qualified voters. Any attempt 
to sit in judgment upon the opinions or sen- 
timents of an applicant for registration is an 
abuse of the registrar’s authority. Itis not 
to be presumed that a statute would leave 
such questions, although covered by the 
oath, to the investigation and determination 
of registry agents, nor does the law make 
such officers the keepers of other men’s con- 
sciences, or responsible for their views or 
sincerity in taking an oath.’ Of course, if a 
registrar refuses to administer the oath to an 
applicant, he takes upon himself, in a prose- 
cution for refusing registration, the burden 
of proving that the applicant had not the re- 
quisite qualifications.* 

111. Liability of Registrars.—1. Damages 
against Registrars.—To ascertain the liability 
of registration officers resort must be had to 
the statutes ; and if judicial or quasi-judicial 
authority is conferred upon them, they are 
in general not liable to civil action.? But 
where the officer acts corruptly or malic- 
iously, he is responsible in damages to the 
injured person ; though in no case is he liable 
for mere error of judgment or where there is 
no malice.” In actions seeking damages 
against registration officers for denying the 
right to register, the declaration or complaint 
should allege, as matter of fact, that the ap- 
plicant for registration was a legally qualified 


§ People v. Pease, 27,N. Y. 45, 53, 54: Goetchens v. 
Mathewson, 61 N. Y. 420, 436. Cooley’s Const. Lim. 
(5th ed.) 776, note 2. 

7Consult State ex rel. Whitney v. Findley (Nev. 
1888), 19 Pac. Rep. 241; Cooley’s Const. Lim. (5th ed.) 
581, 582, 776. 

8 McCrary on Elections (3d ed.), pp. 174, 175, § 260. 

% Bishop on Statutory Crimes (2d ed.), § 806, note 10. 

10 Pike v. Megoun, 44 Mo. 491; McCrary on Elections 
(3d ed.), § 254. 





voter,” or, the direct allegation being 
omitted, all the facts necessary to show, as 
matter of law, that the applicant was a quali- 
fied voter must be alleged ; and to this end itis 
necessary that all the disqualifications im- 
posed by the statute should be negatived.” 

2. Liability to Indictment.—Where a reg- 
istrar knowingly, willfully and fraudulently, 
registers the names of persons who do not 
apply for registration, or take the prescribed 
oath he is indictable under § 5512 of the fed- 
eral statutes.” But false entry of names on 
the registry list must be done knowingly, will- 
fully and fraudulently. If done without any 
criminal motive and merely through ignorance 
of official duty, indictment will not lie under 
that section. Neither will an indictment lie 
under that section if the registrar is imposed 
upon andin good faith places names upon 
the registry list as qualified voters, when in 
fact such persons register under false names 
and from false places of residence. An in- 
dictment against a registrar, for an offense 
under the statute, is sufficient if it follows 
the language of the statute." 

3. Mandamus of Registrars.—Registry lists 
are public records and mandamus will lie to 


ll The expression “qualified voters” as used in thos: 
States where registration is required, is confined to 
those persons who have been admitted to registration. 
‘This is an indispensable condition of the right to vote, 
without compliance with which the elector, whateve: 
his personal qualifications may be, cannot exercise his 
franchise.” Southerland v. Town of Goldsboroughb, 96 
N. C. 49,1 S. E. Rep. 760,17 Am. & Eng. Corp. Cases, 
893. See also McDowell v. Rutherford Ry. Constr. 
Co., 96 N. C. 514, 2 8. E. Rep. 351, 17 Am. & Eng. Corp. 
Cases, 396. A qualified voter is one who is a duly reg- 
istered voter. Smith v. Wilmington, 98 N. C. 343, 4 S. 
E. Rep. 492, 20 Am. & Eng. Corp. Cases, 84; White v. 
Reagan, 25 Ark. 622; State v. Brassfield, 67 Mo. 321. 
Knowledge of a person that he has been convicted of a 
crime is equivalent to knowledge that he is not a quali- 
fied voter. Thompson v. State (Tex.),9 S. W. Rep. 
486. But where one has been pardoned by the presi- 
dent, the pardon restores him to his rights as a voter 
and he is entitled to be registered. Jones v. Board of 
Registrars, 56 Miss. 766, 31 Am. Rep. 385. 

12 Murpby v. Ramsey, 114 U. S. 15. See Bishop on 
Statutory Crimes (2d ed.),§ 835; United States v. 
Hirschfield, 13 Blatchford, 330. For the wrongful 
erasure of an elector’s name from the registry of 
voters, declaration in tort will lie. Larned v. Wheeler, 
140 Mass. 390,5 N. E. Rep. 290, 54 Am. Rep. 483, 12 
Am. & Eng. Corp. Cases, 436. But ifthe elector’s name 
is subsequently replaced upon the registry list and be- 
fore election, damages cannot be recovered. Bacon vy. 
Benchley, 2 Cush. 100. 

13 United States v. Molloy, 31 Fed. Rep. 19. 

14 United States v. Molloy, supra. 

15 United States v. Molloy, supra. 

16 Mincher v. State, 66 Md. 227,7 Atl. Rep. 451, 453. 
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compel a registrar to grant an inspection of 
the same to any person whose object is to 
vindicate some public or private right.!7 So 
mandamus will lie to compel a registrar to 
permit the copying of the registration lists in 
his custody. ‘‘These registration lists are 
public records. The right to inspect carries 
with it the right to take a copy.’’'* Where a 
statute provides that registrars shall, after 
election, deposit with the county clerk the 
books of registration, mandamus is the 
proper remedy to compel such deposit.” If 
a board of registration should fail to meet, 
thereby attempting to defeat an election, or 
otherwise refuse to discharge their official 
duties, mandamus would lie to compel such 
recusant officers to discharge their duties.” 
In general it may be laid down asa rule of 
universal application, that in the absence of 
any other adequate and specific legal remedy, 
and where the performance of duties is 
purely ministerial, mandamus is the appro- 
priate remedy,” and this rule applies to reg- 
istration officers.” Mandamus of the regis- 
trar is also the proper remedy to compel the 
registration of a qualified voter.” But where 
the duties of the registrar or board of regis- 
tration are quasi judicial, mandamus will not 
lie to compel registration.“ Neither will 
mandamus lie to compel a registrar to erase 
the names of registered voters.* 

4. Enjoinment of Registrars.— Where a 
registrar propounds to applicants for regis- 
tration questions not authorized by the stat- 
ute, the applicant cannot invoke the aid of a 
court of equity to restrain the wrong by in- 
junction.” 

IV. Effect of Registration. —Registration 
lists are competent evidence on the question 


17 State ex rel. Thomas v. Hoblitzelle, 85 Mo. 620, 15 
Am. & Eng. Corp. Cases, 77. 

18 State ex rel.Conran y. Williams (Mo.), 8 S. W. 
Rep. 771; See Boylan v. Warren (Kan.), 18 Pac. Rep. 
174. 

19 High on Extr. Rem., § 331, citing McDiarmid v. 
Fitch, 27 Ark. 106. 

2 McCrary on Elections (3d ed.), § 100. 

21 High on Extr. Rem. § 80. 

22 State ex rel. Patton v. Houston (La.), 4 8. L. Rep. 
50. 
23 Davies v. McKeeby, 5 Nev. 369; Jones v. Board of 
Registrars, 56 Miss. 766, 31 Am. Rep. 385; Cooley’s 
Const. Lim. (5th ed.) 757; High on Extr. Rem., § 66; 
State ex rel. Whitney v. Findley (Nev.), 19 Pac. Rep. 
241. 

% Freeman v. Selectmen of New Haven, 34 Conn. 406. 

25 Maxwell v. Burton, 2 Utah Terr. 595, 599. 

26 Hardesty v. Taft, 23 Md. 513, 87 Am. Dec. 584. 





of the number of the qualified voters in the 
county.” They are also prima facie evidence 
of the qualifications of all who are regis- 
tered.“ But the authorities are not agreed 
as to whether they are conclusive evidence.” 

V. Irregularities in Registration. — The 
votes of electors should not be rejected on 
account of any irregularities or informalities 
in the registration, unless they are clearly 
such as would affect the result. But where 
fraudis proved inthe registry the election 
will be invalid.** Especially would the elec- 
tion be invalid, if enough qualified voters are 
denied registration.” 

Henry Z. JOHNSON. 


27 Hawkins vy. Carrol Co.. 50 Miss. 762; United States 
vy. O’Connor, 31 Fed. Rep. 452; State v. Williams 
(Mo.), 8S. W. Rep. 771, 773. 

28 Harbaugh v. Cicott, 33 Mich. 241. In Massachu- 
setts, itis held that, while a person’s name on the 
registry list is prima facie evidence of his right to 
to vote, yet the officers may strike off his name and 
reject his vote if they can show that he is not so en- 
titled. Harris v. Whitcomb, 4 Gray, 433; Humphrey 
vy. Kingman, 5 Metc. 162. See also Commonwealth v. 
Aglar, Brightly’s Leading Cases on Elections, p. 695. 

29 Held conclusive in Hyde v. Brush, 34 Conn. 454, 
and Auld v. Walton, 12 La. Ann. 129. Contra: Paine- 
on Elections, § 241, p. 296. 

30 Stinson v. Sweeney, 17 Nev. 309; Newsome vy. 
Earnhart, 86 N. C. 388, 391; Am. & Eng. Encyclo. Law, 
vol. 6, p. 291, § 7. 

31 Am. & Eng.-Encyclo. Law, vol. 6, p. 293, § 14. But 
see Meredith v. Christy, 64 Cal. 95. 

32 McDowell v. Rutherford, etc., Co., 96 N. C. 514, 2 
S. E. Rep. 351, 358, 17 Am. & Eng. Corp. Cases, 396. 








SALES—WARRANTIES—ACCEPTANCE. 





STUDER V. BLEISTELN. 





Court of Appeals of New York, October, 8, 1889, 


Acceptance of property, manufactured under an 
executory contract, by the vendee, after a full and 
fair opportunity of inspection, in the absence of 
fraud, estops him from thereafter raising any objec- 
tion as to visible defects and imperfections, whether 
discovered or not, unless such delivery and accept- 
ance is accompanied by some warranty of quality in- 
tended to survive acceptance. 


RvuGeEr, C. J.: This action was brought to re- 
cover damages for an alleged breach of contract 
by the defendant’s testator. The plaintiff was 
the author and editor of a book called ‘Studies 
of Birds of North America,” and the defendants’ 
testator was engaged in the business of litho- 
graphic printing in colors and otherwise. The 
contract was in writing, and, so far as the ques- 
tions in this case are concerned, was to the fol- 
lowing effect: ‘The defendants’ testator proposed 
in writing to the plaintiff ‘“‘to get out an edition 
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of four thousand of each plate of your work, 
‘Birds of North America,’ best eastern plate 
paper, equal to samplefurnished by you. * * * 
‘The stones, with black drawings, to be furnished 
by you. The color plates I agree to furnish cor- 
rect in every detail, in the portraying of the 
birds, and in the general design and effect, as in 
the original colored copies furnished by you,” for 
a price therein specified. The plaintiff accepted 
the offer in writing. There were to be 119 plates 
in each one of the 4,000 sets. When completed 
the plates were to be delivered to another com- 
pany to print and bind, but no time for such de- 
livery was stated in the contract. It is now al- 
leged by the plaintiff that some of the plates were 
defective in respect to the coloring of some of the 
birds, and that they were not printcd on best 
eastern plate paper. Immediately after the con- 
tract was executed,in April, 1881, the defend- 
ants’ testator entered upon its performance. He 
procured the paper upon which the work was to 
be lithographed from the makers of the best 
eastern plate paper; but, upon an examination 
thereof by the plaintiff, he objected to its color, 
and thereupon the contractor procured other 
paper from the same manufacturers for the work. 
This paper the plaintiff frequently saw during the 
progress of the work, and raised no objection to 
its quality or color until long after the work was 
substantially completed. In May, 1882, the first 
1,000 sets of plates were finished and bound, and 
the plaintiff was invited to inspect them, with a 
view to their acceptance by him. He raised ob- 
jections to the execution in point of coloring to 
some eight of the plates, and, the defects being 
remediable, the defendants’ testator agreed to 
perfect them by hand, to which the plaintiff as- 
sented. On July 1, 1882, the plaintiff was notified 
that the 3,000 sets of plates necessary to complete 
the edition were finished and ready for inspec- 
tion, and he was asked to examine the same with 
a view to their delivery to the parties who had 
contracted to do the press- work and binding nec- 
essary to form complete books. On July, 3, 1881, 
the plaintiff, after an unrestricted opportunity to 
inspect all of such plates, addressed and delivered 
the following letter to defendants’ testator: ‘‘The 
sample prints of the Birds of N. A. for the three 
thousand edition submitted to me, and compared 
with the original sketches, are accepted, Yours 
truly, J. H. Sroper.’’ This letter is slightly 
equivocal; but, in view of all of the facts and 
circumstances, it cannot be construed as meaning 
anything but ap intention to accept the entire 
addition referred to as open to inspection, and 
was correctly so considered by the referee. 

No question is raised but that the samples ex- 
amined were fair representations of the bulk of 
theedition of 3,000, and they were thereupon, 
with the knowledge and consent of the plaintiff, 
delivered to the printing and binding company to 
be finished under their contract. A few days 
thereafter plaintiff again examined the first 1,000 
pla‘es which had previously been rejected, and 





they having then been repaired and corrected by 
the printers, he, after a thorough inspection, ac- 
cepted the same as a compliance with the con- 
tract. Although the evidence as to this accept- 
ance was conflicting, that supporting the defend- 
ants’ version largely preponderated, and the 
referee found that such plates were accepted. 
This finding is, of course, conclusive as to the 
fact of acceptance on this appeal. The whole 
edition of 4,000 plates was printed upon the same 
quality of paper, by the same workmen, and from 
the same plates; and it can hardly be supposed 
that there was any material difference in the 
various sets. Subsequent to the acceptance, the 
printing and binding company, during the years 
1882 and 1883, upon the plaintiff’s orders, de- 
livered to various purchasers from him, in 
Canada and the several States of the Union, some 
600 volumes of the bound books containing the 
plates contracted to be furnished by the defend- 
ants’ testator. 

The referee found that the paper used in print- 
ing the plates was equal in qualily and color to 
the samples furnished by the plaintiff; that the 
defendants’ testator fulfilled and performed his 
contract with the plaintiff; and that the plaintiff 
accepted such performance; and ordered judg- 
ment dismissing the complaint. The referee also 
found that there were no latent defects or imper- 
fections in the plates of the 3,000 edition, and that 
every difference between them and the original 
sketches and prints was discernible on inspection 
and comparison of the prints with said sketches. 
The only difficulty in the case arises over the ad- 
ditional findings of the referee, made upon re- 
quest of the plaintiff, which are now claimed by 
the appellant to be inconsistent, in some respects, 
with the original findings. Among other things, 
it is claimed that, inasmuch as the referee has 
found that the best eastern plate paper was not 
used by the defendants’ testator in making the 
plates, there has been a breach of the contract in 
that respect. 

This contention proceeds, we think, upon a 
misconception of the meaning of the contract, 
which requires only ‘‘best eastern plate paper, 
equal to sample furnished ;’’ and it is expressly 
found that the paper used was equal to the samples. 
This finding is amply supported by the evidence. 
The apparent discrepancy is further explained by 
the referee’s finding, that the best plate paper is 
especially adapted to printing steel plate engrav- 
ings, and is not the best plate for printing colored 
lithographs, and that the paper used was the best 
plate paper for the purpose contemplated by the 
contract. We are of the opinion that the contract 
called for the best plate paper adapted to the pur- 
pose for which it was to be used, and that the pa- 
per furnished was a compliance with the meaning 
and intent of the contract as properly construed. 

The referee, in additien to his finding that the 
contract was fulfilled and performed by the de- 
fendants’ testator also found ‘that said plates, as 
printed by said defendants under said contract, 
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were not correct in every detail to portray the 
birds in general design and effect, as provided in 
said contract, and that they were not such a re- 
production of the original sketches furnished by 
Studer, under said contract as were required 
thereunder, and were not fair or good reproduc- 
tions.”’ These findings are expressed in quite 
general terms, and do not assume to specify the 
defects alleged to exist. It does not appear 
from them but that they arose from imperfec- 
tions in the plates which were furnished by the 
plaintiff, and for which the defendants’ testator 
was not responsible, or from some other cause. 
The findings are not inconsistent with the fact 
appearing in evidence, that the imperfections 
complained of were confined toa few plates in 
the edition of the first 1,000 prints, and were quite 
slight and trivial in character; but notwithstand- 
ing this fact, it would, we think, be improper for 
a court to ignore the apparent inconsistency ex- 
isting between the several findings of the referee 
in respect to this subject, were there not some 
controlling reason for doing so. 

The referee’s decision evidently upon the theory 
that the acceptance of the prints by the plaintiff 
precluded him from raising any objection to the 
performance of the contract in respect to such 
defects as were visible and capable of discovery 
upon inspection. The judgment of the referee 
was affirmed at general term npon the same 
ground, and we are inclined to agree with both 
tribunals in the view they have taken of the case. 

The general rule that acceptance of property 
manufactured under an executory contract by the 
vendee precludes him from subsequently claiming 
damages for defects in such property is elementary. 
It is also wel] settled that a warranty, even in an 
executed contract, does not extend to known de- 
fects (Schuyler v. Ross 2 Caines 202; Jennings v. 
Insurance ©o., 2 Denio 75; Bennett v. Buchan, 
76 N. Y. 386; Day v. Pool, 52 N. Y. 416; Parks v. 
Tool Co., 54 N. Y.586; Van Schoick v. Insurance 
Co., 68 N. Y. 434) ; and for obvious reasons fraud 
in respect to the quality and condition of property 
sold cannot be predicated of defects which were 
visible, and known to the party alleged to have 
been defrauded. The gravamen of fraud is deceit, 
and there cannot be fraud where a party is not de- 
ceived, Dambmann vy. Schulting, 75 N. Y. 55; 
1 Benj. Sales, 555. 

The claim here.is, however, that there was an 
implied warranty of the quality of the material 
to be used, and the character of the work to, be 
done, which survived the acceptance of the prop- 
erty sold, and gave a right of action for defects 
subsequently discovered in such property. We 
bave before seen that this claim cannot be sup- 
ported in respect to the quality of the paper 
used, as that fact has been found by the referee 
adversely to the claim of the appellant, upon evi- 
dence which we regard as sufficient to support 
his finding. Theaction must therefore be sup- 
ported, if it can be held to lie at all, upon the 
claim of warranty to be implied from the de- 





scription of the work contained in the contract. 
We entertain no doubt but that this was an ex- 
ecutory contract for the manufacture and sale of 
personal property, which, upon performance by 
the vendor, entitled the vendee to an opportunity 
of inspection, and the right to accept or reject 
such property as he should determine after ex- 
amination. The parties have obviously so treated 
the contract, and should now be held to the inter- 
pretation which they have put uponit. An ac- 
ceptance by the vendee of personal property man- 
ufactured nnder an executory contract of sale, af- 
ter a full and fair opportunity of inspection, in 
the absence of fraud, estops him from thereafter 
raising any objection as to visible defects and im- 
perfections, whether discovered or not, unless 
such delivery and acceptance is accompanied by 
some warranty of quality manifestly intended to 
survive acceptance. Reed vy. Randall, 29 N. Y. 
358; Manufacturing Co. v. Allen, 53 N. Y. 515; 
Gurney v. Railroad Co., 58 N. Y. 358; Norton v. 
Dreyfuss, 106 N. Y. 90,12 N. E. Rep. 428; Iron 
Co. v. Pope, 108 N. Y. 232, 15 N. E. Rep. 335; 
Brown v. Foster, 108 N. Y. 387, 15 N. E. Rep. 608. 

It was said in Gurney’s case that ‘‘the general 
rule is, when articles are sold upon an executory 
contract, * * * that the delivery and accept- 
ance of the articles after examination, or an op- 
portunity to examine them, is a consent or agree- 
ment that the articles correspond with the con- 
tract, and precludes a recovery for any defects 
which may exist.’’ The rule stated in Norton vy. 
Dreyfuss, assuming that there was no fraud in- 
ducing the acceptance, was ‘‘that the acceptance 
by the vendee of articles manufactured for him 
under an executory contract, after an opportunity 
to examine them, precludes him from raising any 
question as to defects or imperfections which were 
visible and capable of discovery on inspection, un- 
less there is a warranty of their quality, which was 
intended to survive their acceptance, and give the 
vendee further time for trial and examination.” 
In Iron Co. v. Pope, it is said: ‘The represen- 
tation as to kind and quality of iron was part of 
the contract of sale itself, descriptive simply of 
the article to be delivered in the future; and 
clearly, within the cases cited, an acceptance 
ofthe property, * * * without any offer to 
return the same at any time, deprives the person 
so accepting of any right to make complaint of 
its inferior quality.’’ The opiuion of Chief Judge 
Church, in Duchess Co. v. Harding, 49 N, Y. 321, 
is peculiarly applicable to this case. He says: 
“The learned judge who tried this case at the 
circuit ruled that the contract for the sale and 
purchase of the sumac was executory; that there 
was no warranty, express or implied; and that 
the acceptance of the delivery of the merchan- 
dise, after an examination, or an opportunity for 
examination, was conclusive upon the plaintiffs 
of an assent upon their part that the property was 
of the quality contracted for, and, in the absence 
of fraud, prevented any claim by them on account 
of its inferior quality. * * * There was no 
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error of law in this ruling. The acceptance 
of the property under such a contract implies a 
consent or agreement on the part of the vendor 
that the quality is satisfactory, and is conclusive 
upon him. He is not bound to accept a different 
article from that contracted for, and he isen- 
titled to an opportuniiy for examination. The 
agreed quality is regarded as a part of the contract 
of sale itself, and not as a warranty or agreement 
collateral to it,’>’ The case, however, was deter- 
mined upon the ground that the acceptance of 
the sumac was induced by fraudulent practices 
on the part of the vendor. The case of Day v. 
Pool, 52 N. Y. 416, is not in favor of the appel- 
lant. In that case the defects of the article sold 
were not discernible upon inspection, and there 
was a warranty of the quality of the syrup sold, 
which was obviously intended to survive the re- 
ceipt and use of the property. It was, however, 
held in that case that the vendee in an executory 
contract cannot rely upon a warranty as to defects 
open and visible, Muller v. Eno, 14 N. Y. 597, 
W.s a case upon an executed contract of sale ac- 
companied by an express warranty. In Briggs 
v. Hilton, 99 N. Y. 529. although the contract of 
sale was executory, it was held that an indepen- 
ent warranty as to the quality of the goods sold 
accompanied the delivery, and induced their ac- 
ceptance without inspection. 


We think the authorities are uniform to the ef- 
fect that a deliberate, intelligent, and intentional 
acceptance of property manufactured under an 
executory contract of sale, after inspection, pre- 
cludes the vendee from claiming damages for any 
visible or discernible defect in the property sold. 
The acceptance disclosed by this case is not one 
to be inferred from the receipt of the property 
without objection, but is founded upon an actual 
inspection, made with the view of determining 
the question whether the property should be re- 
ceived asa performance of the contract or not, 
We think the acceptance was unequivocal, with 
a full understanding on the part of the plaintiff 
of its design and effect. The inspection of the 
goods was invited for the purpose of obtaining 
authority to deliver the goods, on behalf of the 
plaintiff, to the parties who had contracted to 
print and bind the plates into books for him. 
The goods were clearly accepted for this purpose, 
and they were immediately handed over to those 
parties for the performance of the work they had 
contracted todo upon them. The plaintiff well 
understood this purpose and treated the contract 
of the defendants, testator as having ‘been per- 
formed by assuming the ownership and control 
of the property thereafter, directing the style and 
mode of binding, and making sales of the books 
thus bound, and requiring their delivery to his 
vendees for a period of nearly a year after such 
acceptance. Under such circumstances he is not 
at liberty to claim that there was no acceptance 
of the property sold, or claim damages for de- 
fects in the articles so acccepted. Brown v. Fos- 





ter, supra; Lillywhite v. Devereux, 15 Mees. & W. 
285. 

The facts of this case bring it clearly within the 
authorities cited. The ground upon which any 
claim of warranty can be founded relates solely 
to the description of property contained in the 
contract of sale. It refers only to those qualities 
which were readily discernible upon inspection, 
and was not collateral to but a necessary part of. 
the contract of sale, and affords no ground for 
the inference that any warranty was intended 
which should survive the acceptance of the prop- 
erty. ‘The judgment should therefore be affirmed. 
All concur. 


NOTE.—A warranty is an express or implied state- 
ment of something which a party undertakes shall be 
part of a contract, and, though part of the contract, 
collateral to the express object of it.! No warranty 
of the quality of a chattel is implied from the mere 
fact of sale. The rule of caveat emptor applies.2 A 
warranty of the quality of a chattel extends to latent 
defects, unknown to and even undiscoverable by the 
vendor,’ but does not usually extend to defects ap- 
parent on simple inspection, requiring no skill to dis- 
cover them, nor to defects known to the buyer; but 
the warranty may be so expressed as to protect the 
buyer against consequences growing out of a patent 
defect. Wherea machine is sold with warranty, and 
upon trial it proves deficient, it may be returned, or 
it may be retained, and the damages sustained may 
be recovered by action, or may be recouped in the 
suit for the contraet price of the machine.5 In case 
of a breach of warranty, a return of the property or a 
notice of its defects is never necessary, except in 
order to rescind the contract and allow the vendee to 
sue for the money paid therefor. He may retain the 
property and sue for the breach of warranty, or re- 
coup in an action for the contract price.6 So one, who 
is defrauded by another in making an executory con- 
tract, may perform the contract on his part after a 
discovery of the fraud. He thereafter cannot dis- 
affirm the contract, but he may sue for the fraud or 
recoup his damages in the action on the contract.’ 
When a contract is made for the delivery of chattels 
of a certain quality, or there is an implied warranty, 
as in sales by samples, a receipt of the goods without 
objection or after an inspection, ora retention of them 
after a reasonable time for inspection and using them 
as the owner thereof, is a waiver of any objection on 
the ground of deficiency or of patent defects. Upon 
the discovery of a latent defect, where there is an im- 
plied warranty, the purchaser may rescind the 
contract. On the other hand, in the case of a 
specific chattel, already existing, and wh‘ch the buyer 


1 Jones v. George, 61 Tex. 345; 2 Benjamin on Sales, 605. 

22 Benjamin on Sales, 606. 

3 Idem, 653. 

4 Idem, 610; Storrs v. Emerson, 72 Iowa, 390; 1 Parsons 
on Contracts, 617, note. , 

5 Shupe v. Collender, 56 Conn. 489. 

6 Richardson v. Grandy, 49 Vt. 22; 2 Kent’s Com. 480. 

7 Nauman v. Oberle, 90 Mo. 666; Parker v. Marquis, 64 
Mo. 38; Whitney v. Allaire, 4 Denio, 554;1 Benjamin on 
Sales (Kerr’s notes), 413, § 545, note 2. 

8 2 Benjamin on Sales (Kerr’s notes), 693, § 936; 2 Kent’s 
Com. 480; Black River L. Co. v. Warner, 93 Mo. 374; 
Parks v. O’Connor, 70 Tex. 877; 1 Parsons on Contracts, 
637. 

9 Hudson v. Roos (Mich.), 49 N. W. Rep. 467. 
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has inspected, it is said that the rule of caveat emptor 
admits of no exception by implied warranty of 
quality..0 Where there is an express warranty, the 
purchaser may accept the chattel tendered, though he 
knows it does not comply with the warranty, and may 
still sue for the breach of warranty.!! This rule ap- 
plies both to present and executory sales.!22 When a 
party has a right to return the goods on account of the 
fraud practiced on him, he must return them in the 
same condition in which they were received. If he 
has changed their condition or has sold them, he can- 
not rescind the contract, but may sue or recoup from 
the contract price for the fraud practiced on him. 

S. S. MERRILL. 


10 2 Benjamin on Sales, 634 § 851. 

ll Parks y. O’Connor, supra. 

12 Brigg v. Hilton, 99 N. Y. 517. 

13 1 Benjamin on Sales, 418, and note; 2 Idem, 645, § 865, 
note 2. Concerning latent defects and implied war- 
ranties in sales, see 13 Cent. L. J. 201, and 22 Cent. L. J. 
180. 








AN OUTLINE OF THE LAWS ADMINISTERED 
IN THE INDIAN TERRITORY. 





The Federal Court at Muscogee.—Prior to the 1st day 
of March, A. D. 1889, there was no recovery for debt in 
the Indian Territory. On that day an act of congress 
was approved which created a federal court for the 
entire Territory, including what is commonly called 
“The Public Land Strip,” a tract lying west of the re- 
mainder of the Territory, and between the States of 
Texas and Kansas. The terms of the officers of the 
court are four years. 

The president of the United States, appointed Gen- 
eral James M. Shackelford, of Evansville, Indiana, 
judge, and Hon. Thomas B. Needles, of Nashville, 
Illinois, marshal. The judge appointed Maj. Wm. 
Nelson, of Evansville, Ind., clerk. The duties of the 
marshal and the clerk are the same as those of similar 
officers of a federal district court and their fees and 
compensations the same. 4 

The court has jurisdiction of all civil cases between 
citizens of the United States who are residents of the 
Territory, or between citizens of the United States or 
of any State or Territory therein, and any citizen of, 
or person or persons residing or found in the Indian 
Territory, and when the value of the thing in contro- 
versy, or damages or money, claimed shall amount to 
one hundred or more dollars, but the court has no 
jurisdiction over controversies between persons of 
Indian blood only, unless they arise out of mining 
leases or contracts for a period, not exceeding ten 
years, or questions of mining rights or invasions. 

The practice, pleadings, and forms of proceedings, 
conform to the practice, pleadings, and forms of pro- 
ceedings existing in the courts of record of the State 
of Arkansas; and the plaintiff is entitled to like reme- 
dies by attachment or other process against the prop- 
erty of the defendant, and for like causes as now pro- 
vided by the laws of said State and subject to the 
exemption laws thereof. 

The final judgment or decree of the court, in case 
where the value of the matter in dispute to be ascer- 
tained by oath exceeds one thousand dollars, may be 
received and reversed or affirmed in the Supreme 
Court of the United States, upon writ of error or ap- 
peal, in the same manner and under the same regula- 
tions as the final judgments and decrees of a circuit 

court of the United States. 





Two terms of the court are held each year at Mus- 
cogee, a town on the Missouri, Kansas & Texas Rail- 
road,in the Creek Nation, on the first Mondays in 
April and September. Special sessions may be called 
by the judge. All proceedings are had in the English 
language, and bona fide male residents of the Indian 
Territory over twenty-one years of age, and under- 
standing the English language, are competent to serve 
as jurors. The judge has the same authority to issue 
writs of habeas corpus, injunctions, mandamus, and 
other remedial process, as exists in the circuit courts 
of the United States. 

Where the witness does not reside in the Muscogee 
district of the Creek Nation, or in the Illinois or Cana- 
dian district of the Cherokee Nation, depositions taken 
before commissioners of the United States courts, 
or before the judge or clerk of any Indian court of the 
Territory, or before a special commissioner appointed 
for the purpose, can be used on trials. The commis- 
sioners of the federal courts reside at different places, 
in the Territory and exercise magisterial functions; 
they take acknowledgments of instruments of writing 
affidavits, etc. 

The court for the Territory has determined that it 
has jurisdiction to try causes arising upon contract or 
tort existing prior to March 1, 1889 (the time when the 
court was established). From this decision a writ of 
error has been allowed and an appeal taken to the Su- 
preme Court of the United States. A white person 
married to a Cherokee, Choctaw, or Chickasaw, residing 
in the Cherokee, Choctaw or Chickasaw Nation, or 
adopted by legislative authority, is deemed a member 
of the said nation and subject to the laws thereof. 

Each of the five civilized nations has a permit sys- 
tem to license traders,and citizens of the United 
States married to an Indian have privileges by reason 
of the marriage; government and railroad employees 
have domicile rights. The several codes of the five 
nations, except the Seminoles, are printed in the En- 
glish language. None of these codes are exactly alike. 
Each nation has its own laws concerning marriage and 
descent, coilections, etc. But these laws do not ex- 
tend over citizens of the United States, unless such 
citizenship is renounced by some action of the individ- 
ual in becoming adopted into Indian citizenship. 
Some of these nations have exemption laws. 

There is a great irregularity in the status of the do- 
mestic relations. The laws concerning marriage are 
not well defined, and there existsa great deal of mis- 
cegenation. Early in the civil war, the governments 
here recognized and treated with the so-called ““Con- 
federate States;” at the close of the war they were 
required to manumit their slaves and admit them as 
full tenants in common ofjtheir inheritance; 3,500 were 
thus enfranchised in the Cherokee Nation, where the 
Caucasian blood predominates. Nearly one-third of 
the Creeks or Muscogees are colored. The birthright, 
or rather citizen’s gift of some of the freedmen in the 
Chickasaw Nation, was purchased by the tribal au- 
thorities for the sum of one hundred dollars each, and 
ever since they have been regarded as “‘non-citizens.” 

Indian blood is generally traced from the maternal 
side, and claimed toa remote degree. As the privi- 
leges and benefits of citizenship are becoming enlarged, 
the genealogical rolls of ancient bands are carefully 
perused by “‘national” commissioners. Intermarriage 
now paves the way to citizenship in only the five civ- 
ilized tribes. 

The Union Agency.—The Cherokees, Creeks, Choc- 
taws, Chickasaws and Seminoles comprise the five 
civilized nations. They have an agent in common, 
who is appointed by the president of the United States 
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Muscogee is the seat of this agency. A great amount 
of miscellaneous business is transacted before the 
agent whe, to some extent, is the embodiment of all 
three co-ordinate branches of government, and dis- 
poses of the international affairs arising between citi- 
zens of one “nation” and another. 

The greatest comity exists between these people; so 
that as far as right of occupancy is concerned, a Cher- 
okee is as much at home in the Creek country as he is 
in the Cherokee country, and vice versa. Citizens of 
the United States are called “non-citizens” down here, 
and if the union agent ascertains that an unworthy 
refugee has migrated here as a fugitive from justice, 
or to avoid his debts, upon proper complaint he can 
be expelled from the country by the Indian police. 
Hon. L. E. Bennett, whose wife is connected with the 
Creek Nation, is the agent. : 

Provisions are made under a general law for the 
allotments of the lands in severalty to Indians on the 
various reservations, and to extend the protection of 
the laws of the United States over allottees. Under 
these provisions the Pottowattomies are at present 
taking steps to become citizens of the United States. 
The five civilized nations, together with the tribes of 
the Osages, Miamies and Peorias, Sacs and Foxes, are, 
however, excepted from the opeiation of this law. In 
these tribes and nations a large number of citizens of 
the United States are engaged in agriculture; they are 
called “laboring men,” and are tenants of Indian land- 
lords, who obtain “‘permits’”’ from the local authorities 
for these “laboring men” to remain in the country. 
Three-fourths of the inhabitants of the Chickasaw 
Nation are citizens of the United States. The Dela- 
wares have become an integral part of the Cherokee 
Nation; also a greater portion of the Shawnees. 

Besides the union agency, nearly all of the tribes in 
the Territory are furnished with an agent, who is em- 
powered by law to take acknowledgments of deeds 
and other instruments of writing, to take and certify 
depositions and perform such duties as are usually 
performed by the United States consuls. Full faith 
and credit is given to his acts as those of a notary 
public or clerk of a court of record, and the principal 
chiefs or authorities of the nations or tribes can be 
called upon in extradition proceedings. 

The intercourse laws of the United States wholly 
prohibit the introduction of liquors for any purpose, 
and the internal revenue department refuses to issue 
special tax stamps, or to license dealers in liquors any- 
where in the Territory, except at forts under military 
regulations. These laws also prohibit the driving of 
live stock, the cutting of timber, or hunting and trap- 
ping, except for subsistence, on any Indian reservation 
without the consent of the tribe. Fire arms found 
upon the person of offenders are confiscated. 

United States land offices are located at Oklahoma 
and Kingfisher. Numerous applications have been 
made to file upon town-sites, and generally embracing 
a half section in area, and over many of these town- 
sites provisional mnnicipal governments have been 
established. 

Public Land Strip.—A provisional Territorial gov- 
ernment was established in this strip. It was called 
the Territory of Cimarron, and Beaver City was the 
provisional capitol. In some of the five counties in 
this strip provisional county organizations were per- 
fected. The population of this section is variously esti- 
mated between 6,000 and 10,000souls. Since they have 
been included within the jurisdiction of courts they 
have abandoned their provisional government. 

Greer.—In the southwest corner of the Territory 
lies a large tract between the Red river and the North 





Fork of Red river, commonly called “Greer County,”’ 
which is claimed by both the United States and the 
State of Texas. The commission which was engaged 
in the settlement of this controversy failed to agree. 
There are about 5,000 inhabitants, who enjoy some 
administration of law as acounty of Texas. Mangum 
is the county seat. 

The allodial fee in all of the lands throughout the 
entire Territory is in the United States. Patents have 
been issued to the civilized nations or tribes, but the 
estate is non-ailenable, except to the United States. 
The Cheyennes and Arapahoes occupy their domain 
merely by executive order. 

The Wichitas, by an unratified agreement, the 
Kiowas, Comanches and Appaches occupy leased 
lands. All cf the Territory has been surveyed by sec- 
tions, except the “‘strip,”? and the Cherokee, Creek, 
Choctaw and Seminole domain. (The Cherokee outlet 
is laid off in sections.) Oklahoma is open to settlement 
under the homestead act, and under two sections of 
the town-site pre-emption law. 

Ex-soldiers have a rebate of their time of service in 
the war of the Great Rebellion, but they must reside 
at least one year upon their lands. The proper 
method of entry of town-sites is yet to be provided for 
by legislative action; the entries will then be made for 
the use and benefit of occupants of the lots. The 
“strip”? is open to settlement, not to entry. There is 
no known law in the Territory over citizens of the 
United States, except the federal statutes. As the 
whole Territory is under the sole and exclusive juris- 
diction of the United States, it is yet an open question 
to what extent the common law prevails, as portions 
of the country have been included in other Territories 
and in the republic of Mexico. Order is preserved by 
the marshals, Indian agents and the military; the lat- 
ter are at present under the command of General 
Merritt, whose headquarters are at Fort Leavenworth. 
An application for the incorporation of a national 
bank at Guthrie made to the proper department was 
rejected, the attorney-general of the United States 
giving as his opinion that no provisional territorial 
government would be recognized. 

Although Oklahoma was not opened for settlement 
until April 22 last, yet considerable litigation has al- 
ready arisen over questions pertaining to possessory 
rights to homestead claims and town-lots; the right of 
occupancy of the latter are frequently determined by 
local boards of arbitration. The eyes of the hundred 
thousand citizens of the United States here are earn- 
estly directed towards the next congress for needed 
legislation, and it is anticipated that that body will 
cause the survey of “The Public Land Strip” to be 
completed and declare the lands subject to entry; pro- 
vide for a territorial government over that section and 
Oklahoma and such other tracts or reservations as fast 
as the Indian title is extinguished; take steps to settle 
the controversy over ‘‘Greer;” revise the “‘intercourse 
laws” rela'ing to Indian tribes or nations; and lastly, 
remedy existing defects in the administration of {jus- 
tice, in that portion owned by the Aboriginees, but ex- 
tensively occupied by our people who, while not sub- 
ject to their laws, are rapidly increasing in numbers 
and in the acquisition of personal property. , 

Z. T. WALROND, U. S. Attorney, Ind. Ter. 








JETSAM AND FLOTSAM. 





THE EQUAL FOOTING OF a NEW STATE.—The ad- 
mission of four new States which are soon to be 
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proclaimed to be received into the Union on an equal 
footing with the older States, suggests an interesting 
question in constitutional law as to whatis included 
in the guaranty of ‘tan equal footing.” 

This question was discussed by Judge Deady with 
his usual ability last summer, in a case (Case v. 
Taftus, 39 Fed. Rep. 730) turning upon riparian 
rights in Oregon. He held, reluctantly, and in 
deference to early cases which he evidently thought 
ought to be overruled, that on the admission of a new 
State into the Union, the “‘shore” or tide lands therein, 
not disposed of by the United States prior thereto, be- 
come th property of the State. 

In the application of this principle to the case at 
bar, he further held that the owner of land abutting 
on the ‘‘shore” or tide lands in Oregon, and not dis- 
posed of by the United States or the State, has a right 
of excess from his land to the water, and may erect 
and maintain a private wharf therefor his own con- 
venience, so long as he does not materially interfere 
with the rights of the general public, and subject to 
the power of the legislatare to regulate such use. 

On the constitutional question, after adverting to 
the Oregon act of 1878, giving riparian owners a pre- 
emption right, he said: 

“This act was passed on the assumption that upon 
the admission of the State into the Union—February 
14, 1859—the title to the lands, covered by the tide, then 
undisposed of by the United States passed, by opera- 
tion of law, to the State. How or why this is so, 
except to bolster up some fanciful notion of State 
sovereignty, I never could perceive. Buton the au- 
thority of Pollard v. Hagan, 3 How. 212, and Weber 
v. Harbor Commissions, 18 Wall. 57, this court must 
recogniZe it as the law of the land. 

In his dissenting opinion in Pollard v. Hagan, supra, 
Mr. Justice Catron says: ‘A doctrine has lately 
sprung upin the courts of Alabama (tempus, 1844), 
assuming that all lands temporarily flowed with tide 
water, were a part of the eminent domain and a 
sovereign right in the old States, and that the new 
ones when admitted into the Union, coming in with 
equal sovereign rights, took the lands thus flowed by 
implication as an incident to State sovereignty, and 
thereby defeated the title of the United States. * * 

* Although the assumption was new in the courts, 
it was not entirely so in the political discussions of the 
coun'ry. There it had been asserted that the new 
States coming in, with equal rights appertaining to 
the old ones, took the highlands as well as the low by 
the same implication now successfully asserted here, 
in regard to the low lands; and, indeed, it is difficult 
tosee where the distinction lies. That the United 
States acquired, in a corporate capacity, the right of 
soil under water, as well asthe high lands, by the 
treaty with France, cannot be doubted; nor that the 
right of soil was retained and subject to grant up to 
the time Alabama was admitted as a State.” 

After;commenting on Hinman vy. Warren, 6 Oreg., 
408, and Gould on Waters, he continued thus: 

“The doctrine that new States must be admitted into 
the Union on an ‘equal footing’ with the old ones does 
not rest on any express provision of the constitution, 
which simpiy declares (art. [V., sec. 3): ‘New States 
may be admitted by congress into this Union,’ but on 
what is considered and has been held by the supreme 
court, to be the general character and purpose of the 
union of the States, as established by the constitution 
—a union of political equals, Pollard v. Hagan, 3 
How. 233; Permoli v. New Orleans, Jd. 609; Strader v. 
Graham, 10 How. 92. 





But, certainly, this equality does not require that 
the new State shall be admitted to any right in the soil 
thereof, considered as property. The anterevolution 
States acquired no property in the soil thereof by en- 
tering into the Union. The lands that had not passed 
into private hands they already owned and held as the 
political successors of the British crown. 

The true constitutional equality between the States 
only extends to the right of each, under the constitu- 
tion, to have and enjoy the same measure of local or 
self-government, and to be admitted to an equal par- 
ticipation in the maintenance, administration and 
conduct of the common or national goverenment. 

The pride of the new State may be touched at the 


‘thought of being the owner of the tide, swamp and 


overflowed lands within its borders and the taxpayer 
may flatter himself that the proceeds of their sale will 
lighten the burdens of taxation, but observation and 
experience in the new State tell a different tale. Ifaid 
is to be given to the new State out of the public lands 
within its borders, let congress provide that it shall 
have a liberal percentage of all the sales of such land. 
—N. Y. Register. 








RECENT PUBLICATIONS. 





CORPORATIONS, as Created and Regulated by the 
Statutes and Constitutions of the Various States 
and Territories, also of the Federal Government 
and of England, Canada France and Germany. 
By Wm. W. Cook of the New York Bar, author of 
“A treatise on Stock and Stockholders and General 
Corporation law’? and “a Treatise on Trusts.” 
New York: L. K. Strouse & Co., Law Publishers. 
95 Nassau St. 1889. 

This volume of about one hundred and fifty pages is 
intended to serve simply as a hand book for ready ref- 
erence. It purports to contain all the constitutional 
and statutory provisions affecting corporations. As 
the author says, it is no longer safe in corpuration 
matters to rely upon the common law. Constitutions 
and statutes must first be consulted. The plan of the 
book is to give for each State the provisions: Ist. Of 
the constitution. 2d. Those affecting manufactur- 
ing and miscellaneous corporations. 3d. Railroads. 
4th. Banks. 5th. Taxation. The statutory law of the 
federal government, of the territories of England, 
Canada, France and Germany is also stated. The 
author states that he has prepared this book in con- 
nection with the second edition of his treatise on 
“Stock and Stockholders.”” We have no doubt that 
corporation attorneys will find it useful. If there is 
any one thing, in the study of law, which we look upon 
as irksome, and unsatisfactory, it is the hunting 
through the statutes, and especially those of other 
States with whose plan the searcher is not familiar. 

For that reason a book of this character, accurately 
prepared, is a saving both of time and temper. 








QUERIES ANSWERED. 





Query No. 15. 
[To be found in current volume p. 315.) 


* Upon principle it would seem that the property of 


the wife or rather A’s widow is not so liable, under 
the statute cited, unless it might be shown that the 
money used by her in purchasing the property at 
trustees sale was “rents, issues or products’’ of real 
estate owned by her as a wife or was moneys or obli- 
gations arising from the sale of such real estate. We 
can find no Missouri case in point. J. 








456 


THE CENTRAL LAW JOURNAL. No. 23 








QuEry No. 17. 
[ To be found in current volume, p. 316.) 
¥es. A devise to one in such a form as implies an 
absolute right to dispose of the property at pleasure 
gives a fee. 3 Washburn on Real Prop. (5th ed.) 565; 
Ramesdell v. Ramsdell, 21 Me. 288. K. 
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1. ADMINISTRATION — Allowance. — Under the Texas 
statute allowing to the widow and minor children ofa 
decedent who have no property adequate to their main- 
tenance one year’s support from decedent’s estate, a 
minor son is entitled to such allowance, though he is 
earning wages sufficient for his support, and is allowed 
to appropriate them to his own use.—Cooper v. Pierce, 
Tex., 128. W. Rep. 211. 

2. ADMINISTRATORS.— Where a decree directs an estate 
to be settled as insolvent, as prayed for by the adminis- 
trator, and he makes no motion to modify the decree, 
he cannot attack the decree on appeal because it also 
directs him to pay into court within 30 days the money 

.found to be in his hands.— Bristow v. McClelland, Ind., 22 
N. E. Rep. 299 

8. ADMINISTRATORS.—An agreement by a creditor of 
an estate, on being paid in full by the administrator, to 
refund in case the estate proves to be insolvent, is 
valid.— Beardsley v. Marsteller, Ind., 22 N. E. Rep. 315. 

4. APPEARANCE.—The return of the service on defend- 
ants was defective, and they made no appearance be- 
fore judgment. Held,upon the facts that the appear- 
ance of defendants thereafter by attorney was a gen- 
eral one, and cured the defective return.—German Mut. 
Ins. Co. v. Decker, Wis., 43 N. W. Rep. 500. 

5. ASSIGNMENT—Fraud.—Where a firm attaches and 
sells property of another firm, its debtor, on the same 
day that the latter makes an assignment for benefit of 
creditors, but prior thereto the facts that the legal ad- 
visor of both firms was the same; that a member of one 
firm was a brother of a member of the other; that the 
business was done with great haste and dispatch.—have 
no weight in an action to set aside the sale for fraud 
against other creditors, unless there is proof of some 
collusion or fraud in fact. — Peninsular Stove Co. v. 
Sacket, Wis., 48 N. W. Rep. 491. 

6. ATTACHMENT.—In a suit to foreclose an attachment, 
the record failed to disclose the grounds for the attach- 
ment, but strongly indicated that no statutory ground 
existed, and that the issuance of the writ was the re- 
sult of a collusion to defraud creditors. Held, that ju 





nior attaching creditors might intervene to show that 
plaintiff's attachment was fraudulent; and that if, on 
new trial, they established that grounds therefor did 
not exist, and that plaintiff's affidavit was false, plaint 
iff would be entitled to a personal judgment for his 
debt.—Bateman v. Ramsey, Tex., 12 8. W. Rep. 235. 

7. ATTACHMENT—Bond.— In an action on an attach- 
ment bond given in another State in a suit of the sub- 
ject- matter of which the court of that State had juris- 
diction, it will be presumed that the court had jurisdic- 
tion to issue the attachment, although no statute of 
that State authorizing attachmentis pleaded.—Cunning- 
ham v. Jacobs, Ind., 22 N. E. Rep. 335. 

8. ATTORNEY AND CLIENT.—In an action against at- 
torneys, on a note and for money held in trust, it ap- 
pearedjthat plaintiff had left, money with defendants 
under a contract that itshould be loaned by them at 10 
per cent. interest on good security; that they dealt 
with it as their own, retaining the securities, collecting 
the loans and interest, using a portion of the proceeds, 
and loaning some of the money to themselves; that 
they paid plaintiff, from time to time, various small 
sums but that the whole amount did not realize 10 per 
cent. interest, and that the securities were not good. 
Heid, that defendants failed in their duty as plaintiff's 
trustees, and were not entitled to commission on the 
loans made.— Rogers v. Priest, Wis., 43 N. W. Rep. 510. 

9. ATTORNEY AND CLIENT—Contract.—In a suit by at- 
torneys for $250 fees alleged to be due on a retainer and 
for services rendered, an affidavit of merits shows a 
good defense which alleges that defendant consulted 
plaintiffs for only half an hour, never retained or em- 
ployed them, and tending them $15 as payment for the 
consultation.— Ellis v. Butler, lowa, 48 N. W. Rep. 459. 

10. CARRIERS—Pleading.—An allegation in a complaint 
that plaintiff was expelled from defendant’s train, that 
he experienced great fatigue and distress in finding his 
way back, and that by reason thereof and the ejection 
from the train he suffered great pain of mind and body, 
will not admit proof of the sickness of plaintiff’s child, 
to which he was going, and plaintiff’s consequent men- 
tal suffering, but such fact must be distinctly pleaded.— 
Gulf, etc. R. Co. v. Hurley, Tex., 128. W. Rep. 226. 

11, CARRIERS — Pleading. — A declaration against a 
railroad company for damage to machinery in transit, 
caused by the negligence of defendant’s agents, states a 
cause of action at common law, and, under Code Ga. § 
3480, cannot be amended by adding an averment that 
defendant received the machinery from a connecting 
road “in good order,” so as to allege a statutory liability 
under Code Ga. § 2084.—Ezposition Cotton Mills v. Western 
§ A. R. Co., Ga., 108. E. Rep. 113. 


12. CONSTITUTIONAL LAW — Taxation. —Under Const. 
Ga. art 7, § 6, par. 2, providing that the legislature shall 
not have power to delegate to a county the right to 
levy a tax for any purpose except inter alia, expenses 
of courts, an act requiring the commissioners of a 
county to levy a tax to pay insolvent costs duetoa 
solicitor general is void, such costs not being expenses 
of court.— Adair v, Ellis, Ga., 108. E. Rep. 117. 

13. CONTRACTS. — Plaintiffs sued defendant for pro- 
fessional services, and afterwards offered to dismiss 
the suit if defendant would pay a certain amount within 
30 days. Defendant answered by letter, accepting the 
offer. Plaintiffs then wrote acknowledging the letter, 
and adding, “We wish it distinctly understood that 
time is of the essence of this settlement.” Defendant 
failed to pay,but kept writting that he would pay as 
soon as possible, and was trying to raise money. 
Plaintiffs wrote occasionally that they were in need of 
money, and had waited unreasonably long, etc. Held, 
that the contract was a binding one, and the fact that 
plaintiff added in their letter the reference to time did 
not introduce a new term.—Hubbell v. Palmer, Mich., 43. 
N. W. Rep. 442. 

14. CONVERSION—Accounting.—Although the cause of 
action alleged in the complaint was the wrongful tak- 
ing and conversion of personal property, yet by the is- 
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sues tendedin his answer, and by his course on the 
trial, the defendant must be deemed to have consented 
that the action be converted into one for an account- 
ing for the proceeds of the property, and the adjust- 
ment, on the merits, of the rights of the respective 
parties therein.— Ambuhi v. Matthews, Minn., 43 N. W. 
Rep. 477. 

15. CORPORATIONS—Stock, —As matter of law, when 
the stock of a corporation is not subscribed for up to 
the minimum amount of capital fixed by the charter, 
and none of it is paid in, if the corporators organize, 
elect themselves officers, proceed to business, contract 
debts up to and beyond the nominal capital, having 
paidin nothing whatever, they commit a legal fraud 
by so doing, and are liable to creditors to make good 
the minimum capital, together with interest thereon, 
should this be necessary to discharge the corporate 
debts.— Burns v. Beck, Ga., 10 8, E. Rep. 121. 


16. CORPORATIONS—Stockholders.—Certain citizens of 


Rhode Island, stockholders of a Rhode Island corpora- 
tion, who were required to pay a judgment against 
that corporation by a decree affirmed by the supreme 
court, filed this billin equity to compel the Maryland 
stockholders to contribute. Held, that the proof dis- 
closes that the liability under which the complainants 
as stockholders were compellable to pay the debt due 
by the corporation was not a contractual, but a penal, 
liability, under Rhode Island law, and not enforceable 
outside of that State.— Sayles v. Brown, U. 8. OC. C. (Md.), 
40 Fed. Rep. 8. 

17. CORPORATIONS—Charters.—Act Ill. March 29, 1869, 
incorporating “‘The Kendall County Banking Company,” 
provided that the capital stock should be $50,000; that 
no increase of such stock should be made unless the 
amount thereof should be paid in; that before the cor- 
poration began business the stockholders should pay 
in full the several amounts subscribed; and that the 
act should become void unles the corporation should 
organize and proceed to business within two years: 
Held, that a failure to subscribe and pay in $50,000, in 
two years forfeited the charter.— People v. National Sav- 
ings Bank, Il., 22 N. E. Rep. 288. 

18. CORPORATIONS—Directors.—The directors of a cor- 
poration, whose terms of office began after an indebt- 
edness had been created against the corporation, and 
after default had been made by the previous board in 
failing to file, as required by law, a report showing the 
amount of the corporate indebtedness, are not liable 
under section 252 of the general statutes.— Austin v. 
Burlin, Colo., 22 Pac. Rep. 433. 

19. COVENANT. — A covenant by a land-owner, by 
which he agrees that the products of a stone-quarry 
shall be transported to market exclusively over one 
line of railroad, is not a covenant real, and does not run 
with the laud.—Kettle River R. Co. v. Eastern Ry. Co., 
Minn., 43 N. W. Rep. 469. 

20. CRIMINAL Law—Forgery.—An indictment charging 
that defendant, for the purpose of defrauding the com- 
monwealth, made, forged, and uttered, a survey plat 
and certificate, purporting to have been made by him, 
under an order of the court, as county surveyor, for one 
E, which survey was in fact never made, charges the 
crime of forgery, since, under Gen. St. Ky. ch. 109, §§ 2, 3. 
such writing would, if genuine have entitled E toa 
patent to the land therein described.—Commonwealth v. 
Wilson, Ky., 12 8. W, Rep. 264. 

21. CRIMINAL LAw—Arson.—Under Rev. St. Ind. 1881, § 
1927, concerning arson, which fixes the penalty at im- 
prisonment, and fine, “not exceeding double the value 
ofthe property destroyed,” no conviction can be had 
for attempt to commit arson, since no penalty is pre- 
scribed therefor.—Kinningham v. State, Ind., 22 N. E. 
Rep. 313. 

22. CRIMINAL LAw—Homicide.— A practicing physi- 
cian and surgeon, who makes an examination of the 
womb of a patient to learn its condition or whether she 
is pregnant, with an instrument commonly employed 
for that purpose, and who, without evil intent or cul- 





pable negligence, inadvertently inflicts a wound which 
results in the death of the patient, is not guilty of mur- 
der or manslaughter.—State v. Reynolds, Kan., 22 Pac. 
Rep. 410. 

23. CRIMINAL LAW—Trial.— The accused is entitled, 
during the progress of the trial, to have the testimony 
of witnesses introduced by the State for the purpose of 
laying the basis for the admission in evidence of dying 
declarations reduced to writing, for the purpose of 
having it annexed to a billof exceptions, and brought 
upin the transcript, for review by this court, in order 
to obtain a ruling upon a question of law, on which he 
relies for relief.—State v. Seiley, La.,6 South Rep. 571. 

24. CRIMINAL LAw—Forgery.—An indictment for ut- 
tering a forged indorsement of “an order for money,” 
which sets out the order in full, showing it to bea 
check in common form, is sufficient under How. St. 
Mich. §§ 9218, 9214, making it penal to utter a forged in- 
dorsement of a “bill of exchange.”— People v. Kemp, 
Mich., 48 N. W. Rep. 439. 

25. CRIMINAL PRACTICE—Declarations.—On trial ofa 
joint indictment for larceny, proof of the declarations 
made by one of the conspirators after the common 
criminal enterprise had been accomplished and the de- 
fendants had separated reciting the statements made 
by a fellow-conspirator pending the criminal enter- 
prise, is inadmissible against such fellow-conspirator.— 
State v. Melrose, Mo., 12 8. W. Rep. 250. 

26. CRIMINAL LAaw—Venue.—Rev. St. Mo. § 1536, provid - 
ing that an indictment for bigamy may be found and 
trial had in the county where the offender is appre- 
hended, is in violation of the constitution of 1875, pro- 
viding that theindictment must be found by a grand 
jury of the county where the offense was committed, 
and, where a second marriage was performed in J 
county,an indictment and conviction in M, county is 
error.—State v. Smiley, Mo., 12 8. W. Rep. 247. 

27. CRIMINAL PRACTICE.— Where the defendant ina 
trial for murder testifies as to all the circumstances of 
the homicide, which occurred more than three years 
before, and seeks to justify it on the sole ground of 
self-defense, a new trial will not be granted on the 
ground of newly- discovered testimony to the effect that 
defendant had been drinking to excess for several 
months before the homicide, and was on the verge of 
delirium tremens.— Cooper v. State, Ind., 22 N. E. Rep. 320. 

28. CRIMINAL PRACTICE—Costs. — Under Mansf. Dig. 
Ark. § 2343, which provides that, in criminal cases 
where the defendant is acquitted, the county shall pay 
the costs, except where the prosecutor is adjudged to 
do so, the county is not liable for costs upon acquittal 
for a misdemeanor where the justice of the peace 
should have exacted a bond for costs, but did not do 
8s0.—Harvey v. Crawford County, Ark., 128. W. Rep. 240. 

29. DAMAGES—Measure of — Fires.—In an action for 
the destruction of grass by fire, alleged to have been 
communicated from defendant’s engines, an instruc- 
tion that the measure of damages is the market value 
of the grass for pasturage or hay purposes at the time 
and place of the fire is proper, though plaintiff did not 
aver the manner in which she desired to use the grass. 
—Ft. Worth etc. R. Co. v. Wallace, Tex.,12 8, W. Rep. 227. 

30. DAMAGES—Measure of.—Where the party who cut 
the timber, being a willful trespasser, contracts for its 
sale to an innocent purchaser, to be delivered ata 
specified place, at which it is subsequently delivered, in 
an action for conversion against the purchaser the 
measure of damages is the value of the timber at the 
time and place of its delivery to him, and not at the 
place where it was situated when the contract was 
made.—Hozsie v. Empire Lumber Co., Minn., 43 N. W. Rep. 
476. 

31. DEcREE—Rehearing.— Where a consent decree has 
been entered, a rehearing is properly denied as toa 
party who appears to have known what the decree 
was, who was not induced to agree to the same by any 
misrepresentations.—Hodges v. MeDuff, Mich., 48 N. W. 
Rep. 428. 





458 


THE CENTRAL LAW JOURNAL. 


No. 23 








32. EJECTMENT— Res Adjudicata— Estoppel.— Where 
defendant in ejectment fails to show performance 
of conditions precedent in the deed under which it 
holds, a judgment for plaintiff is no bar to defendant’s 
recovery of the same land, by proving such perfor- 
mance in a subsequent action against the plaintiff’s 
grantees.— City v. Schulenburg Boeckler Lumber Co., Mo., 
12 S. W. Rep. 248. 

33. Equiry — Boundary. — Where plaintiff has a dis- 
pute with an adjoining land-owner as to the proper 
boundary line, but is in possession of all the land which 
he claims, equity has no jurisdiction to determine the 
proper location of the line. — Wilson v. Hart, Mo., 12 §S. 
W. Rep. 249. 

34. FEDERAL CouRTS—Corporations. — A corporation 
cannot acquire a residence in a State other than one in 
which it is incorporated, within the meaning of act 
Cong. 1887, which provides that, “when the jurisdiction 
is founded only on the fact that the action is between 
citizens of different States, suit shall be brought only 
in the district of the residence of either plaintiff or de- 
fendant.”’— Booth v. St. Louis Fire Engine Manuf’g Co., (U. 
8. C. C.), Mo., 40 Fed. Rep. 1. 

35. FEDERAL CourTs—Conflicting Jurisdiction.—When 
property is seized and held under mesne or final pro- 
cess of either a State or United States court, it is in the 
custody of the law, and within the exclusive jurisdic- 
tion of the court from which the process has issued, 
for the purpose of the writ, and the possession of the 
officer having it in custody cannot be disturbed by 
another court ofco ordinate jurisdiction.— Teft v. Stern- 
berg, (U. 8. C. C.), Ga.. 40 Fed. Rep. 2. 


36. FRAUDS — Statute of. — A partnership to be con- 
tinued beyond one year is within the statute of frauds 
and a partnership so formed is simply a partnership at 
will.— Wahl v. Barnum, N. Y., 22 N. E. Rep. 280. 


37. FRaupDs—Statute of—Contract.—An oral agreement 
for services not to be performed within one year is not 
wholly void, though no action can be maintained on it. 
It will control the rights of the parties with respect to 
what they have done underit. So where it is for serv- 
ices for a specified time at a specified gross sum, to be 
paid when they are all rendered, if the party com- 
mences to render the services, and quits without cause, 
he cannot recover for what he has done.—Kriger v. Lep- 
pel, Minn., 48 N. W. Rep. 484. 


38. FRAUDULENT CONVEYANCES. — A deed not fraudu- 
lent at first, may become so afterwards, by being con- 
cealed, or not pursued, by which means creditors have 
been drawn in to lend their money.—Steele v. Coon, Neb., 
43 N. W. Rep. 411. 

389. FRAUDULENT CONVEYANCES. — In an action to set 
aside a sale of goods as in fraud of creditors, it ap- 
peared that the debtor was insolvent; that he was 
indebted to defendant; and that he sold the goods to 
defendant for their fair price, the excess over the 
amount which he owed defendant being paid to a third 
person for distribution among certain creditors other 
than plaintiffs. It was found asa fact that the debtor 
intended to hinder payment of plaintiff's debts, and 
that defendant knew or ought to have known of the 
intent: Held, that the sale would be set aside as fraudu- 
lent.— Willis v. Yates, Tex., 12 8. W. Rep. 232. 


40. FRAUDULENT REPRESENTATIONS.— In an action for 
fraudu.ent representations as to the value of land in 
another State, sold by defendant to plaintiff, the court 
properly refused to charge that if defendant tried to 
have plaintiff visit the land, and satisfy herself as to its 
value, title, etc., there will be a very strong presump- 
tion that no fraud was intended; thatif defendant told 
plaintiff that he had never seen the land, and knew 
nothing about it, no case of fraud was made out; and 
charged in lieu thereof that such facts might be con- 
sidered by the jury in determining whether or not 
plaintiff was deceived and defrauded. — Woolenslagle v. 
Runals, Mich., 48 N. W. Rep. 454. 


41, GARNISHMENT. — An order to pay money made by 





the court on a garnishee after his failure to appear in the 
garnishment proceeding is not a judgment against him, 
so as to preclude him from setting up any defense to a 
suit by the attaching creditor for the garnished debt 
that he might have made before garnishment.— Pinyan 
v. Berry, Ark., 13. 8. W. Rep. 241. 

42, GARNISHMENT.— Rev. St. Ind. 1881, § 613, which al 
lows an attachment to issue in certain cases on debts 
not due, does not warrant a personal jndgment upon 
such a debt.—Jaseph v. Kronenberger, Ind., 22 N. E. Rep. 
301. 

43, GUARDIAN’S BOND.—A guardian invested his ward’s 
money in a mortgage, and afterwards bought the 
mortgaged land himself, agreeing to pay the mortgage, 
which he entered satisfied of record, and then mort- 
gaged the land toa third person: Held, that this con- 
stituted a conversion of his ward’s money, for which 
his bondsman was liable.— Hogshead v. Stute, Ind., 22 N. 
E. Rep. 330. 

44. HEIRS — Liabilities of.— In an action by two joint 
plaintiffs to compel heirs to pay a debt of their an- 
cestor, brought under Rev. St. Ind. 1881, § 2442, which 
allows such an action to creditors who were infants or 
insane six months before final settlement of the estate, 
acomplaint which only shows that one of the plaint- 
iffs is within the purview of the statute is bad.— Kelly v. 
Adams, Ind., 22 N. E. Rep. 317. 

45. HigHway—Indictment.—Under Rev. St. Ind. 1881, § 
1897, subjecting corporations to prosecution for ob- 
structing highways, and § 1964, making such obstruction 
a criminal offense, the fact that mandamus is a remedy 
for such obstruction does not bar indictment therefor. 
—State v. Baltimore, etc. R. Co., Ind., 22 N. E. Rep. 307. 

46. HIGHWAYS — Obstruction. — A railroad company 
can be compelled by mandatory injunction to restore a 
public street, which it has torn upin constructing its 
crossing, to its former state of usefulness, where such 
restoration is a statutory condition of the right to build 
the crossing, and it is no objection to the injunction 
that the city might repair the injury, and recover dam- 
ages of the railroad company. — City v. Milwaukee, etc. 
Ry. Co., Wis., 48 N. W. Rep. 489. 

47. HiGHWAYSs— Estoppel. — Where a public highway 
has been laid out by legal proceedings, owners of 
abutting land are not estopped from claiming its whole 
width as a public higway by the fact that their grantor 
maintained a fence across a portion of it fora few 
months, though the public has acquired no rights by 
user.— Van Brunt v. Lynch, Mich., 48 N. W. Rep. 444. 

48. HUSBAND AND WIFE— Adverse Possession.— Where 
husband and wife claim title to land by adverse posses- 
sion, whatever right the wife may acquire therein is in 
common with her husband; and his acts and declara- 
tions in regard to such possession are admissible in 
evidence, though not authorized nor acquiesced in by 
the wife.—Hurley v. Lockett, Tex., 128. W. Rep. 312. 

49. INSURANCE—Conditions. — The use by the tenants 
of the second story of a “dwelling-house, to be occu- 
pied by tenants for three years,’ in shaving hoops is 
not a substantial breach of a condition of a fire insur- 
ance policy, that the policy should be wholly void if 
the premises should at any time be occupied or used, 
in whole or in part, for any purpose different from that 
set forth in the application or policy. — Kircher v. Mil- 
waukee Mechanics’ Mut.jIns. Co., Wis., Neb., 43 N. W. Rep. 
487. 

50. INSURANCE.—As the rights of the parties were fixed 
by the contract of the insurance and loss, a provision 
in the policy that “‘all fraud, or attempts at fraud, by 
false swearing or otherwise, shall forfeit all claim on 
this company, and shall be a complete barto any re- 
covery for loss under this policy,’ as it did not affect 
the risk, was not cause for declaring the policy void.— 
Springfield Fire Ins. Co. v. Winn., 48 N. W. Rep. 402. 

51. INSURANCE— Cancellation. — An insurance policy 
issued to a firm contained a condition thatit “muy 
also be at any time canceled by the company on re- 
funding or tendering to the assured, a ratable propor- 
‘ion of the premium, for the time unexpired: Held, that 
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a return of the policy by one of the partners for can- 
cellation, without exacting payment of the return 
premium, and his agreement to wait for the payment 
thereof until some future time, operated as a cancella- 
tion of the policy.—Bingham v. Insurance Co., Wis., 43 N. 
W. Rep. 494. 

52. INTEREST.— A promissory. note was given to be 
due five years after date, with interest from maturity 
at 12 percent. Coupon-notes were given for the inter- 
est on said note. When the note was given the highest 
rate of interest allowed by statute was twelve per 
cent., but before it became due the maximum rate had 
been reduced to ten per cent: Heid, that the holder was 
entitled to the highest rate allowed by law when the 
note became due.— Richardson v. Campbell, Neb., 48 N. W. 
Rep. 405. 

53. INTOXICATING LIQuoRS — Civil Damage Laws. — In 
an action by a wife against a liquor dealer for personal 
injuries received by her from her husband while he was 
under the influence of intoxicating liquor unlawfully 
sold to him by the defendant, the complaint need not 
show that plaintiff was free from contributory negli- 
gence.—Beem v. Chestnut, Ind., 22 N. E. Rep. 303. 

54. INTOXICATING LIQuORS. — The sale of intoxicating 
liqnors without a license, in violation of Laws N. Y. 
1857, ch. 628, §§ 13, 14, is a crime punishable by indict- 
ment, though not among the offenses specifically de- 
clared misdemeanors by the act of 1857. — People v. 
Charbineau, N. Y., 22 N. E. Rep. 271. 

55. INTOXICATING LiIQquORS. — Intoxicating liquors 
brought from another State after they reach their des- 
tination in Iowa are subject to the restrictions of the 
statute of that State as to intoxicating liquors.—State v. 
Zimmerman, lowa, 43 N. W. Rep. 458. 

56. LANDLORD AND TENANT.—The term of the lease be- 
gan in April, and the consideration was an annual rent, 
to be paid in two equal payments. Plaintiff testified 
that defendant stayed in possession from spring till 
September ; that after the lease was delivered up de- 
fendant did not come on the land, and that witness 
considered the lease ended. The purchaser took pos- 
session, and plowed the land that fall, and received his 
deed therefor: Held, that plaintiff could not recover 
for the rent of the latter half ofthe year, and it is im- 
material that defendant got the full benefit of the land 
in the first half. — Imler v. Baenish, Wis.,43 N. W. Rep- 
490. 

57. LANDLORD AND TENANT. — The lessee’s household 
goods, ready for removal, remained upon the premises 
for three days after the expiration of the lease; the 
lessor being absent from home, and his agent refusing 
to accept the key of the house and the rent due, Upon 
lessor’s return, the key was promptly surrendered to 
him, the goods having been removed theretofore: Held, 
that lessee could not be treated as a tenant holding 
over, under the terms of the lease.— Adler v. Mendelson, 
Wis., 48 N. W. Rep, 505. - 


58. MASTER AND SERVANT. — A servant cannot recover 
from his master for personal injuries caused by a 
patent defect in a machine which the servant had been 
using fer three weeks, where neither party knew of the 
defect, and both had the same opportunity of discover- 
ing it.— Rietman v. Stolte, Ind , 22 N. E. Rep. 304. : 

59. MASTER AND SERVANT— Negligence.—Charge of the 
court proper where it left the question of contributory 
negligence to the jury, and was notan expression of 
opinion as to the facts, but merely a statement of law 
applicable in case certain facts were found by the jury. 
—Central R. Co. v. Neignbors, Ga., 10.8. E. Rep. 115. 


60. MECHANICS’ LIENS.—Rev. St. Tex., art. 3165, requir- 
ing every person, in order to obtain the benefit of the 
mechanic’s lien law, to file an. itemized statement of 
his claim with the county clerk within .thirty days, is 
sufficiently complied with where a material-man de- 
livers.such a statemant. to the clerk on. the thirtieth 
day after such an-indebtedness accrues, but the clerk 
does not record it until the next day.— Bassett v. Bowers, 
Tex., 128. W. Rep. 229. 





61. MECHANICS’ LIENS. — Where there is a mechanic’s 
Hen upon a vendee’s interest in land, and by agree- 
ment between the vendor and the vendee such inter- 
est is Surrendered, the vendor as a consideration for 
the surrender, undertaking to pay the lien claim, the 
court, there being no equtable consideration requiring 
itto treat the vendee’s interest as still outstanding, 
will treat it as merged in the legal estate, and enforce 
the lien claim against the whole estate. — Boyd v. Blake, 
Minn., 43 N. W. Rep. 485. 

62. MORTGAGES— Redemption.— Persons who have a 


remainder under a deed which has been declared void 
as to creditors and purchasers, such deed being valid 


- as between the parties thereto, may bring suit to re- 


deem the land from the lien of deeds of trust executed 
by the life-tenant, though the land has been sold there- 
under.—Stevenson v. Edwards, Mo., 128. W. Rep. 2565. 


63. MORTGAGE—Sale.— Where one buys property sub- 
jecttoa mortgage, his promise to pay the note for 
which the mortgage was given is a promise to the 
holder of the note, and not to the maker, and unless 
the latter pays the note, he acquires no right of action 
against the vendee.—Gunst v. Pelham, Tex., 12 8. W. Rep. 
233. 


64. MORTGAGE—Cloud Upon Title.—In order to justify 
a court of equity in removing a cloud upon title the 
outstanding title or claim must be apparent. upon 
the record.—Cornish v. Frees, Wis., 43 N. W. Rep. 507. 


65. MUNICIPAL CORPORATIONS — Taxation. — A city 
passed an ordinance providing that a company, organ- 
ized under How. St. Mich. ch. 94, § 84, should pay a cer- 
tain percentage of its gross earnings in lieu of all taxes 
except land taxes. The ordinance was accepted by 
the city, and some of the tax computed on the percet- 
age basis was received, and largely exceeded the 
regular assessment: Held, that the contract was bind- 
ing, and that the city could not collect a tax on per- 
sonal property of the company in addition to the 
percentage agreed on.— City v. Detroit City Ry. Co., Mich., 
43 N. W. Rep. 447. 


66. NEGOTIABLE INSTRUMENTS—Payment.—Under Rev. 
St. Ind. § 368, which provides that in an action on a note 
payable at a particular place demand at that place 
need nat be proved, but the opposite party may show 
readiness to pay at such place, an answer alleging that 
onthe daythe note sued on became due defendants 
paid to the bank where the note was made payable the 
amount due, and directed the note to be paid; and that 
they did not then know who held the note; and that 
long after the money was deposited the bank became 
insolvent,—is bad, as the bank cannot be deemed the 
payee’s agent.—Glatt v. Fortman, Ind., 22 N. E. Rep. 300. 


67. PaRTITION.—Where defendant in partition pleads 
title by adverse possession, and the question so raised 
is the only issue in the case, and it appears on that 
defense that the title is doubtful, proceedings will be 
stayed until complainant establishes his title at law. — 
Fenton v. Steere, Mich., 43 N. W. Rep. 437. 


68. PARTNERSHIP. — Defendant, an owner of a farm, 
teams, and machinery for pressirg hay, contracted with 
one Brown, by which Brown was to have the use of the 
land, machinery, etc., and each of the parties to have 
one: half of the net proceeds. They also dealtin hay 
and coal and carried on the business in the name of B 
&B. In July, 1884, they signed a notice that the firm of 
B&B was dissolved. The notice was not published. 
The business was aftewards carried onin the name of B, 
but otherwise there was no change in the business 
methods: Held, that defendant and B were partners, 
and defendant was liable to one dealing with B after 
the notice of July, without any knowledge thereof, or 
of the dissolution. — Duff v. Baker, lowa, 43 N. W. Rep. 
463. 


69. PARTY-WALLS.—The construction of an independ- 


-ent wall, which touches a party-wall at several fpoints, 


but which is of sufficient strength to stand alone and 
fulfill aj] the requirements of a wall, is not such a use 
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ofa party-wall as is contemplated by an agreement 
between adjoining owners that, one should use the 
party-wall built by the other for the support of the 
beams of a house then standing on the lot, but when- 
ever he should make use of the wall in the erection of 
a new building he should pay for one-half of its value. 
—Kingsland v. Tucker, N. Y., 22 N. E. Bep. 269. : 

70. PHYSICIANS AND SURGEONS — License.—Laws Iowa, 
2ist Gen. Assem. ch. 104, regulating the practice of 
medicine, provides, inter alia, that if any applicant for 
acertificate “has been in continuous practice for a 
period of not Jess than five years,” such fact constitutes 
& prima facie qualification: Held, that under §7of said 
act, providing that the examining board may “refuse a 
certificate to any person who has been convicted of 
felony, or may revoke certificates for like cause, or for 
palpable evidence of incompetency,” the board could 
refuse a certificate for palpable evidence of incom- 
petency, despite the established fact of prior practice 
for the statutory time. — Statev. Mosher, Iowa, 43 N. W. 
Rep. 202. 

71. PLEADING—Verification.— Under Code Iowa, § 2669, 
providing that “when any pleading in a case shall be 
verified by affidavit all subsequent pleadings except 
demurrer shall be verified,” when the petition is veri- 
fied, a counter-claim contained in the answer must be 
verified, as well asthe defense part of the answer. — 
Yarger v. Chicogo, etc. R. Co., lowa, 43 N. W. Rep. 469. 

72. PRACTICE—Plea in Abatement. — A plea in abate- 
ment of the pendency of a prior suit for the same cause 
of action cannot be sustained where the prior suit is 
dismissed before the hearing of such plea, and no sug- 
gestion as to costs is made, nor objectionto the sub- 
stance of the plea urged.— Traweek v. Martin Brown Co., 
Tex., 128. W. Rep. 216. 

73. PRACTICE—Summons.—A recital of service made in 
a judgment foreclosing a mortgage upon realty, if 
silent as to the mode of servi-e, is to be read in connec- 
tion with the sheriff's return; and, where the return 
sets out that the service was by leaving a copy at the 
defendant’s residence, that mode, and no other, is the 
one shown by the record or judgment roll, the whole 
of which must be taken together. Such mode being 
virtually no service, the judgment of foreclosure is 
void.— Hobby v. Bunch, Ga., 108. E. Rep. 113. 

74. RAILROAD COMPANY — Injury.— After the supreme 
court, upon review of both law and facts, has held that 
there can be no recovery because of the gross negli- 
gence of the plaintiffin exposing himself to danger, 
and in failing to avoid the consequences, it is not error 
for the superior court on a second trial to award a non- 
suit.—Smith v. Central Railroad ¢ Banking Co., Ga.,10 8. 
E. Rep. 111. 

75. RAILROAD COMPANY. — Question of liability for 
killing stock on the track the record not showing 
whether the bill was rung or whether the rate of 
speed was unlawful. — Lowisrille, etc. Ry. Co.v. Green, 
ind., 22 N. E. Rep. 327. 

76. RAILROAD COMPANY—Negligence.— Question upon 
the facts whether it was the duty of plaintiff who was 
injured crossing tracks, to look and listen.—Dwinnell v. 
Abbott, Wis., 43 N. W. Rep. 496. 


had sold the land to one who assumed the note, and 
that the plaintiff had agreed to release the defendant, 
and look only to the assumer.— Pope v. Vajen, Ind., 22 
N. E. Rep. 308. 

80. REPLEVIN—Election. — On the assessment of de- 
fendant’s damages in replevin, an election to take the 
goods, or their value, need not be in writing, the record 
of it being sufficient if it appears in the entry of judg- 
ment.—Brown v. Horning, Mich., 48 N. W. Rep. 453. 

81. SPECIFIC PERFORMANCE. — A decree, In a suit for 
specific performance, that a deed be taken subject toa 
mortgage, but providing that defendant retain from 
the purchase price the amount of the mortgage, where 
defendant knew of the mortgage at the time of the 
contract, and made no objection thereto, and does not 
set it up as a defense in his answer, works no injustice 
to defendant.— Strickland v. Barber, Mich., 43 N. W. Rep. 
449. 


82. TAXaTION—Redemption. — A bill filed by minors to 
redeem land sold for taxes, as provided by law, implies 
an offer to pay such amounts as the law allows to the 
purchasers, and such tender, not being met by any ob- 
jection to its terms, or to the fact that no money is 
actually tendered, terminates the estates of the tax 
purchasers, and they are liable for rents from the in- 
stitution of the suit.— Bender v. Bean, Ark., 128. W. Rep. 
241. 

83. TrusTs—Mortgages.— Where a trustee fails to pay 
taxes and water-rates on the trust-estate, and the 
court, on petition, grants leave to borrow sufficient 
money on mortgage to pay such accrued arrears, in 
order to prevent the threatened saie of the property, 
aloan made by the trustee, and a mortgage on the 
trust property, executed as security therefor, are not 
in controvention ofthe trust and not void. — United 
States Trust Co. v. Roche. N. Y., 22 N. E. Rep. 265. 


&. VENDOR’S LIEN— Laches.—In an action against the 
makers and indorser ofa note, it appeared that the 
note sued on was indorsed over by the payee to plaint- 
iff as part of the price of land purchased by the payee 
from plaintiff. The deed of the land reserved a lien 
until “the note, and all interest thereon, are fully paid.” 
The payee testified that the other defendants were in- 
solvent, and that he had frequently requested plaintiff 
to sue while they were yet solvent, which he neglected 
to do: Held, that though plaintiff’s right toa personal 
judgment against the payee was lost by negligence, the 
lien could still be enforced as securing the debt created 
by the note, and a judgment for all the defendants was 
erroneous.—Aodges v. Roberts, Tex., 12 8. W. Rep. 222. 


8. VENDOR’sS LigN— Evidence. — In a suit on a note, 
and to foreclose a vendor’s lien, where a second note 
has been given for the same debt, a memorandum 
made on the note sued on, without the knowledge of 
the parties, by the one transacting the business, to the 
effect that it was held as collateral security for the new 
Hote, is not evidence of the contract. — Seeligson v. 
Mitchum, Tex., 12 8. W. Rep. 237. 

&. WILLS—Powers.—Where a testator bequeaths all 
his estate to his widow for life, remainder to his chil- 
dren, with power to her, as executrix, to sell any of the 
egtate for the payment of his debts, or for making ad- 





Ti. RAILROAD CROSSINGS.— Where a railroad pany 
maintains a road crossing, knowing that such road is 
in common use by the public, it is liable for injuries 
eaused by defective construction of the crossing, 
though the road has not been made public by law. — 
Missouri Pac. Ry. Co. v. Bridges, Tex., 128. W. Rep. 210. 

78. RECEIVERS— Self-criminating Evidence.— There is 
no privilege exempting a person from surrendering 
assets to a receiver in obedience to the legal order of a 
court commanding him to do so, though he be under 
prosecuton or subject to prosecution for stealing or 
embezzling the same. — Talleson v. Greene, Ga., 108. E. 
Rep. 120. 

79. RELEASE— Negotiable Instrument.—It is not a suf- 
Acient defense to an action on a promissory note that 
the note was given in payment for Jand, that defenadnt 








va ts to the children, and she, without qualify- 
ing as executrix, sells part of the estate, and gives the 
proceeds to some of the children, they are, after her 
death, liable to account to their co-heirs without ad- 
ministration being had on the testator’s estate, where 
it appéars that he left no debts.— Robertson v. Robertson, 
Ind., 22-N. E Rep. 310. ; 


87. WILLS— Testamentary Capacity. — It is erroneous 
and misleading to charge that, if a testator’s mind was 
unsound, he could not make a valid will, whether the 
unsoundness affected the character of the will or not, 
as the term “unsound mind” includes, in its broadest 
sense every species of mental defect or impairment, 
and is not confined to idiots, non compotes, lunatics, 
monomaniacs, or distracted persons, though so defined 
by statute.—Durham vy. State, Ind,, 22 N. E. Rep. 388, 
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